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CONSULTATION PROCEDURES PURSUANT TO E.O. 13175: 

CONSULTATION AND COORDINATION WITH INDIAN TRIBAL 

GOVERNMENTS 
 

Advisory Council on Historic Preservation 

April 26, 2021 

 
In accordance with Section 5(a) of Executive Order 13175: Consultation and Coordination with Indian 

Tribal Governments, the Advisory Council on Historic Preservation (ACHP), in March 2001, submitted 

to the Office of Management and Budget (OMB) a plan outlining its process for ensuring meaningful and 

timely input from tribal officials in the development of regulatory policies that have tribal implications. 

The ACHP also named Valerie Hauser, Director, Office of Native American Affairs, the tribal 

consultation official pursuant to the executive order. The plan was updated in 2010 and resubmitted to 

OMB. In accordance with Section 1 of the January 6, 2021 Memorandum on Tribal Consultation and 

Strengthening Nation-to-Nation Relationships, this plan was once more updated in April 2021. This plan 

supersedes both the 2001 and the 2010 plans.  

 
Introduction 

 

The ACHP serves as the policy advisor to the President and Congress on historic preservation matters. A 

key ACHP function is overseeing the federal historic preservation review process established by Section 

106 of the National Historic Preservation Act (NHPA). Section 106 requires federal agencies to consider 

the effects of undertakings on historic properties and provide the ACHP an opportunity to comment on 

these undertakings prior to a final decision on them.  

 

Amendments to the NHPA in 1992 clarified and enhanced the role of Indian tribes1 and Native Hawaiian 

organizations (NHOs) in the national preservation program, clarified federal agency responsibilities to 

consult with them, and authorized the ACHP to enter into agreements with Indian tribes to substitute their 

historic preservation regulations for the Section 106 implementing regulations on tribal lands. The 

amendments also added a Presidentially-appointed member of an Indian tribe or NHO to the ACHP.
2
 In 

2016, the General Chairman of the National Association of Tribal Historic Preservation Officers was 

added to the ACHP as a voting member.  

 

In 1999, the ACHP amended the regulations implementing Section 106 at 36 CFR Part 800, “Protection 

of Historic Properties,” to incorporate the requirement that federal agencies, in carrying out their Section 

106 responsibilities, consult with Indian tribes and NHOs that attach religious and cultural significance to 

historic properties.
3
 The Section 106 regulations also require federal agency consultation to recognize the 

                                                      
1For purposes of the NHPA and Section 106, Indian tribe “means an Indian tribe, band, nation, or other organized group or 

community, including a Native Village, Regional Corporation or Village Corporation (as those terms are defined in section 3 of 

the Alaska Native Claims Settlement Act (43 U.S.C. 1602)), that is recognized as eligible for the special programs and services 

provided by the United States to Indians because of their status as Indians.” 54 U.S.C. § 300309. 
2The ACHP is comprised of twenty four members. Staff carries out the daily work of the ACHP.  
354 U.S.C. § 302706(b); 36 C.F.R. § 800.2(c)(2). 



government-to-government relationship between the federal government and Indian tribes, and encourage 

federal agencies to conduct such consultation in a manner respectful of tribal sovereignty.
4   

 
The ACHP’s oversight of the Section 106 process and its tribal consultation requirements make it 

essential for the ACHP to both set an example for other federal agencies and to set forth a process that 

ensures the ACHP carries out meaningful consultation with Indian tribal governments pursuant to E.O. 

13175 when the ACHP is proposing regulations or policies that might affect tribal governments. 

 

The ACHP’s interactions with Indian tribes and advice to federal agencies and others regarding tribal 

consultation are guided by the ACHP Policy Statement Regarding the ACHP’s Relationships with Indian 

Tribes (2000). The policy is included as Appendix A. The policy commits the ACHP to:  

 

 Be guided by principles of respect for Indian tribes and their sovereign authority.  

 Operate on the basis of government-to-government relations with Indian tribes. The ACHP 

acknowledges that Federal-tribal consultation is a bilateral process of discussion and cooperation 

between sovereigns. 

 Recognize that it has a trust responsibility to federally recognized Indian tribes and views this 

trust responsibility as encompassing all aspects of historic resources including intangible values. 

The ACHP shall be guided by principles of respect for the trust relationship between the Federal 

Government and federally recognized Indian tribes. The ACHP will ensure that its actions, in 

carrying out its responsibilities under the Act, are consistent with the protection of tribal rights 

arising from treaties, statutes, and Executive orders.  

 Consult with tribal leaders, and, as appropriate, their representatives including Tribal Historic 

Preservation Officers, in its consideration and development of policies, procedures, or programs 

that might affect the rights, cultural resources, or lands of federally recognized Indian tribes. 

 

The policy establishes the framework by which the ACHP integrates the concepts of tribal sovereignty, 

government-to-government relations, trust responsibilities, tribal consultation, and respect for tribal 

religious and cultural values into its administration of the Section 106 process and its other activities. 

Accordingly, this plan integrates the ACHP’s tribal policy commitments.  

 

ACHP Actions or Policies That Might Affect Tribal Governments 

 

E.O. 13175 applies to federal policies that have tribal implications which are defined in the executive 

order as regulations, legislative comments or proposed legislation, and other policy statements or actions 

that have substantial direct effects on one or more Indian tribes, on the relationship between the federal 

government and Indian tribes, or on the distribution of power and responsibilities between the federal 

government and Indian tribes. 

 

The nature of the ACHP’s authorities and mission is such that its actions generally do not result in 

“substantial direct effects on one or more Indian tribes.” In particular, the ACHP’s role in the Section 106 

process is advisory; the federal agency carrying out, funding or permitting the undertaking makes all the 

decisions in the process.  

 
Promulgating Regulations or Adopting Policy Statements 

The ACHP promulgates regulations that implement Section 106 and set forth procedures that require 

federal agencies to consult with Indian tribes regarding undertakings that may affect historic properties of 

religious and cultural significance to them. Accordingly, any proposed revisions to the existing Section 

106 regulations would require the ACHP to comply with E.O. 13175 and implement the procedures 

                                                      
436 CFR § 800.2(c)(2)(ii)(B) and (C). 



outlined below. Likewise, the ACHP does adopt policy statements that may affect Indian tribes and would 

require compliance with E.O. 13175. 

 

Substitution Agreements 

Pursuant to Section 101(d)(5) of the NHPA, the ACHP also may enter into an agreement with an Indian 

tribe so that undertakings on tribal lands are reviewed in accordance with the tribe’s own historic 

preservation regulations rather than the Section 106 regulations issued by the ACHP.5 This could have a 

direct effect on the relationship between the federal government and that tribe, since it would require 

federal agencies with undertakings on tribal lands to review such undertakings following tribal 

regulations rather than those issued by the ACHP. It also could result in substantial impacts to other tribes 

that are not part of the 101(d)(5) agreement, when their ancestral lands happen to be within the boundaries 

of the tribal lands covered by the agreement. 

  

Legislative Proposals 

The ACHP does not typically propose legislation. However, if the ACHP does so, the consultation 

procedures outlined below for regulations will be followed.  

 

Comments on Bills Introduced in Congress 

The ACHP actively monitors bills introduced in the U.S. Congress related to historic preservation and 

sometimes submits comments on such bills. Acknowledging that such bills may impact Indian tribes and 

that deadlines for commenting are driven by the legislative process, the ACHP has developed specific 

procedures for consulting with Indian tribes in these circumstances. These procedures are outlined below.  

 
The ACHP’s Consultation Processes 

 

ACHP consultation with Indian tribes is initiated through correspondence from the Chairman of the 

ACHP to tribal leaders. In 2009, the Chairman issued a memorandum to the ACHP members reiterating 

that the ACHP’s government-to-government consultation is the responsibility of the Chairman or the 

Chairman’s designee, who may be another ACHP member or the Executive Director. The memorandum 

is attached as Appendix B. 

 

Since 2008, correspondence has largely been carried out via electronic mail to expedite the delivery of 

such correspondence and in response to suggestions from tribal representatives. In those cases where 

electronic mail is not an option, the correspondence is sent via facsimile or U.S. mail.  

 

The ACHP also provides a copy of its correspondence to tribal historic preservation officers or tribal 

cultural resource staff to ensure that appropriate tribal staff are aware of the ACHP initiative and has the 

opportunity to advise tribal leadership.
6
  

 

For each proposed action requiring tribal consultation pursuant to E.O. 13175, the ACHP will initiate 

consultation with Indian tribes at the earliest possible time to allow for robust and meaningful 

consultation. The ACHP will also accommodate, to the full extent reasonably practical, requests from 

tribal governments to consult in person, on an individual basis. Any such consultation meetings will be 

scheduled at the convenience of the tribal government and the ACHP. 

 

The ACHP will strive to reach agreement or consensus with tribal governments on any proposed actions 

that are subject to E.O. 13175 and this plan.  

                                                      
5 54 U.S.C. § 302705 
6A database of tribal cultural resource staff is maintained by the ACHP’s Office of Native American Affairs and is updated 

continuously as the ACHP’s contacts expand.  



I. Consultation Regarding Proposed Regulations or ACHP-Proposed Legislation or Proposed 

Policy Statements 

 

If the ACHP is considering revisions to the existing Section 106 regulations, promulgating new 

regulations, considering a new policy statement or proposing legislation that may have substantial direct 

effects on one or more Indian tribes, on the relationship between the federal government and Indian tribes, 

or on the distribution of power and responsibilities between the federal government and Indian tribes, the 

ACHP will develop a plan for consulting with Indian tribes for each such proposed action as follows: 

 

A. Initial Notification to Tribal Leaders. The Chairman of the ACHP or the Chairman’s designee 

will send a written notification that the ACHP is considering revising the existing Section 106 

regulations, promulgating new regulations, or proposing legislation. The notification will: 

a. Include all relevant legal authorities for such action, a description of the proposed action 

with an analysis of potential impacts to Indian tribes, and a draft outline of the proposed 

document with a proposed consultation plan and timeline; 

b. Request information about the tribe’s interest in the proposed action and availability to 

consult with the ACHP;   

c. Seek input on the proposed consultation plan; and, 

d. Request initial comments and input from tribal leaders no less than 60 days from receipt 

of the notification. 

 
B. ACHP Consideration of Tribal Input. The ACHP will: 

a. Consider tribal leader responses and requests to the initial notification and, to the 

maximum extent possible, incorporate them into the consultation plan;  

b. Prepare a summary of all comments received as well as an explanation of how the 

comments were or were not incorporated in the plan; and, 

c. Provide a copy of each of the above to tribal leaders.  

 

Consultation Plans for Proposed Regulations or ACHP-Proposed Legislation or Proposed New Policy 

Statements 
 

The ACHP will carry out tribal consultation in accordance with the plan, developed with tribal input, for 

the specific proposed action. The ACHP will formally invite Indian tribes to consult regarding the 

proposed action as early as possible. As noted above, the formal invitation will be in writing from either 

the Chairman of the ACHP or the Chairman’s designee to each tribal leader. The initial invitation will 

include: 

 The draft document that is the subject of the consultation; 

 The consultation plan which will outline a proposed timeline;  

 A summary of responses to the initial notification; and, 

 An explanation of how the ACHP took into account initial tribal responses to develop the draft 

document and the consultation plan. 

 

Based on tribal responses and the ACHP’s ability to accommodate tribal requests, the consultation effort 

may include face-to-face meetings on an individual or regional basis during the agreed-upon consultation 

period to offer an opportunity for face-to-face dialogue in addition to written or telephonic 

communication. The number and distribution of such meetings would be based on tribal leader and 

ACHP availability.  

 

In order to accommodate tribal leaders who may be unable to attend in-person meetings, the ACHP will 

also host video conferences. For tribal leaders who do not have the capability for video conferencing, the 



ACHP will conduct teleconferences with them. The number and timing of these will be based on tribal 

leader and ACHP availability.  

 

Consultation may entail multiple rounds of meetings. After each round, the ACHP will take into account 

all the comments received to determine the need for revisions to the subject document and to make such 

revisions. The ACHP will provide summary notes of the meetings and written comments to tribal leaders. 

The revised document with an explanation of how tribal comments were taken into account will be 

included. The ACHP will also include information about proposed next steps for the consultation process 

which will include a timeline. 

 
Conclusion of the Consultation Process 

 

When the ACHP and, as much as reasonably possible, tribal leaders determine that no further consultation 

is needed, the ACHP Chairman or Chairman’s designee will inform tribal leaders of the ACHP’s final 

action in writing. The notification will include a copy of the final document, a summary of the tribal 

consultation, and an explanation of how the ACHP took into account tribal comments in developing the 

final document. A copy of this information will be provided to ACHP’s tribal cultural resources contacts 

and will be posted on the ACHP’s website. The ACHP will not post any Indian tribe’s comments on the 

website or share them outside the ACHP without the express permission of the tribe. 

 

II. Consultation Regarding Tribal Substitution Agreements Pursuant to Section 101(d)(5) 

 

With regard to tribal substitution agreements, as stated above, Section 101(d)(5) of the NHPA authorizes 

the ACHP to enter into agreements with Indian tribes to substitute tribal historic preservation regulations 

for the Section 106 implementing regulations on the relevant tribal lands. Consultation is carried out 

between the Indian tribe and the ACHP as agreed upon by both parties. The ACHP does not dictate how 

such consultation shall take place but remains flexible and available to consult with Indian tribes about 

such agreements. In cases where the tribal lands to be covered in the substitution agreements include the 

ancestral lands of other Indian tribes, the ACHP will carry out government-to-government consultation 

with those other Indian tribes accommodating as much as reasonably possible their respective wishes or 

protocols. The purpose of such consultation shall be to inform the ACHP’s decision regarding the 

substitution agreement. The ACHP has issued Section 101(d)(5) Guidance for Indian Tribes (Attached as 

Appendix B) that explains how the ACHP consults with the Indian tribe seeking such an agreement and 

the role of the State Historic Preservation Officer and any Indian tribe that attaches religious and cultural 

significance to historic properties within the tribe’s lands. 

 

III. Consultation Regarding Comments on Bills Introduced in Congress 

 

The ACHP actively monitors bills introduced in the U.S. Congress that are related to historic preservation 

and sometimes submits comments on such bills. Decisions about whether to comment and the content of 

such comments are made by the full membership of the ACHP or, when time does not permit that, by the 

Chairman, the Executive Director and a subgroup of ACHP members. Before the ACHP comments on 

such bills that might affect one or more tribal governments, to the extent reasonably possible, the ACHP 

will (a) seek input from tribal governments through written request to tribal leaders, including a copy of 

the proposed bill and information on the legislative process and deadlines, and (b) provide a copy of the 

ACHP’s final comments to tribal leaders. The time frames for this consultation will be dependent upon 

the window of opportunity the ACHP has to make such comments. 

 

 

 

 



Designation of Agency Official 

 

In accordance with EO 13175 and the presidential memorandum, each agency must designate an 

appropriate official to coordinate implementation of the consultation plan and the preparation of annual 

progress reports on the status of each action included in the plan and any proposed updates to the plan. 

The ACHP’s official for carrying out these actions is the Director of its Office of Native American 

Affairs.  

 

 

 

 

 

  



Appendix A:  

 

POLICY STATEMENT 

REGARDING THE COUNCIL’S RELATIONSHIPS WITH  

INDIAN TRIBES 

 

Adopted by the Advisory Council on Historic Preservation 

November 17, 2000 

Alexandria, Virginia 

 

Introduction 
The Federal Government has a unique relationship with Indian tribes derived from the Constitution of the 

United States, treaties, Supreme Court doctrine, and Federal statutes. It is deeply rooted in American 

history, dating back to the earliest contact in which colonial governments addressed Indian tribes as 

sovereign nations. The Advisory Council on Historic Preservation (Council), as a Federal agency, 

recognizes the government-to-government relationship between the United States and federally 

recognized Indian tribes and acknowledges Indian tribes as sovereign nations with inherent powers of 

self-governance. This relationship has been defined and clarified over time in legislation, Executive 

Orders, Presidential directives, and by the Supreme Court.   

 

The Council’s policy pertains to Indian tribes as defined in the National Historic Preservation Act of 

1966: 

 

Indian tribe means an Indian tribe, band, nation, or other organized group or 

community, including a Native village, Regional Corporation or Village Corporation, as 

those terms are defined in section 3 of the Alaska Native Claims Settlement Act (43 

U.S.C. 1602), which is recognized as eligible for the special programs and services 

provided by the United States to Indians because of their status as Indians (16 U.S.C. 

470w). 

 

I.  Purpose   
The basis for the Council’s policy regarding its role, responsibilities, and relationships with individual 

Indian tribes derives from the Constitution, treaties, statutes, executive orders, regulations, and court 

decisions. It specifically ensures the Council’s compliance with and recognition of its tribal consultation 

responsibilities under certain authorities, including: 

National Historic Preservation Act (Act) 

National Environmental Policy Act  

American Indian Religious Freedom Act 

Native American Graves Protection and Repatriation Act 

Executive Order 13007--Indian Sacred Sites 

Executive Order 13175--Consultation and Coordination with Indian Tribal Governments 

Executive Order 12898--Executive Order on Environmental Justice 

and the implementing regulations for these authorities. 

 

This policy establishes the framework by which the Council integrates the concepts of tribal sovereignty, 

government-to-government relations, trust responsibilities, tribal consultation, and respect for tribal 

religious and cultural values into its administration of the Section 106 process and its other activities. The 

policy sets forth general principles that will guide the Council’s interaction with Indian tribes as it carries 

out its responsibilities under the Act. It also provides guidance to the Council and its staff and serves as 

the foundation for Council policies and procedures regarding specific Indian tribal issues. Upon adoption 



 
  

of the policy, the Council will develop an implementation plan to assist members and staff with 

integrating principles of respect for tribal sovereignty, government-to-government consultation, the 

Council’s trust responsibilities, and tribal values into the conduct of Council business.  

 

II. Statements of Policy 
 

Tribal Sovereignty 
 

A. Recognition of tribal sovereignty is the basis upon which the Federal Government establishes its 

relationships with Federally recognized Indian tribes. The sovereignty of Indian tribes was first 

recognized by the United States in treaties and was reaffirmed in the 1831 landmark Supreme Court 

opinion of Chief Justice John Marshall that tribes possess a nationhood status and retain inherent powers 

of self-governance (Cherokee Nation vs. Georgia, 30 U.S. (5 Pet.) 1 (1831)). 

 

B.  The Council, recognizing that each federally recognized Indian tribe retains sovereign powers, shall be 

guided by principles of respect for Indian tribes and their sovereign authority.  

 

C.  Additionally, the Council acknowledges that the sovereign status of tribes means that each tribe has 

the authority to make and enforce laws and establish courts and other legal systems to resolve disputes. 

 

Government-to-government consultation 

 

A. The relationship between the United States and federally recognized Indian tribes was reaffirmed in 

the President’s Memorandum on “Government to Government Relations with Native American Tribal 

Governments” (April 29, 1994). The memorandum directs Federal agencies to operate “within a 

government-to-government relationship with federally recognized tribal governments.” It also directs 

agencies to consult with tribes prior to making decisions that affect tribal governments and to ensure that 

all components in the agency are aware of the requirements of the memorandum. In addition, Executive 

Order 13175, “Consultation and Coordination with Indian Tribal Governments,” directs Federal agencies 

to consult with tribal governments regarding issues which “significantly or uniquely affect their 

communities.” 

 

B.  In recognition of the status of Federally recognized Indian tribes as sovereign authorities and in 

accordance with the President’s Memorandum on “Government to Government Relations with Native 

American Tribal Governments” (April 29, 1994), the Council is committed to operating on the basis of 

government-to-government relations with Indian tribes. Together with other executive departments, the 

Council acts on behalf of the Federal Government to fulfill the intent of the President and Congress 

regarding government-to-government consultation. The Council acknowledges that Federal-tribal 

consultation is a bilateral process of discussion and cooperation between sovereigns. 

 

Trust responsibilities 
 

A. Trust responsibilities emanate from Indian treaties, statutes, Executive orders, and the historical 

relationship between the Federal Government and Indian tribes. The trust responsibility applies to all 

executive departments and Federal agencies that may deal with Indians. This responsibility is rooted, in 

large part, in the treaties through which tribes ceded portions of aboriginal lands to the United States 

government in return for promises to protect tribal rights as self-governing communities within the 

reserved lands and certain rights to use resources off of the reserved lands. 

 



 
  

In general, the trust responsibility establishes fiduciary obligations to the tribes including duties to protect 

tribal lands and cultural and natural resources for the benefit of tribes and individual tribal members/land 

owners. This trust responsibility must guide Federal policies and provide for government-to-government 

consultation with tribes when actions may affect tribes and their resources. 

 

B.  The Council recognizes that it has a trust responsibility to federally recognized Indian tribes and views 

this trust responsibility as encompassing all aspects of historic resources including intangible values. The 

Council shall be guided by principles of respect for the trust relationship between the Federal Government 

and federally recognized Indian tribes. The Council will ensure that its actions, in carrying out its 

responsibilities under the Act, are consistent with the protection of tribal rights arising from treaties, 

statutes, and Executive orders.   

   

Tribal participation in historic preservation 
 

The Council will consult with tribal leaders, and, as appropriate, their representatives including Tribal 

Historic Preservation Officers, in its consideration and development of policies, procedures, or programs 

that might affect the rights, cultural resources, or lands of federally recognized Indian tribes. The Council 

will pursue consultation in good faith and use methods and protocols that are best suited to meet the goals 

of this policy and the proposed action.  In doing so, the Council will recognize and maintain direct 

government-to-government consultation with tribes in lieu of consortiums, unless so requested by said 

tribes. 

 

In fulfilling its mission and responsibilities, the Council will endeavor to develop strong partnerships with 

federally recognized Indian tribes. To achieve this objective, the Council, in its implementation plan, will 

develop strategies for better understanding and considering the views of Indian tribes in the work of the 

Council. The Council will also develop means for ensuring that Indian tribes are provided the opportunity 

to understand their rights and roles in the Section 106 process and in any Council actions which might 

affect them. When decisions involve resources on tribal land, the Council, exercising its trust 

responsibility, will attempt to give deference to tribal resource values, policies, preferences, and resource 

conservation and management plans. 

 

The Council fully supports the participation of federally recognized Indian tribes in the national historic 

preservation program and acknowledges the significant contributions of tribes in our understanding and 

protection of our nation’s heritage resources. The Council also recognizes the important role of Tribal 

Historic Preservation Officers that have assumed the role of the State Historic Preservation Officers on 

tribal lands. The Council will work with Indian tribes to enhance tribal participation in historic 

preservation and to further the development of tribal preservation programs.  

 

Sympathetic construction 
 

The principle of sympathetic construction is a consequence of the disadvantages Indian tribes faced in 

negotiating treaties with the United States. Treaties were negotiated and written in English often under 

threats of force, and dealt with concepts such as land ownership which were unfamiliar to Indian tribes.  

Accordingly, the Supreme Court has ruled that treaties must be interpreted as tribes would have 

understood the terms and to the benefit of the tribes.   

 

The Supreme Court has also ruled that statutes passed for the benefit of tribes are to be interpreted in 

favor of tribes. While the application of this rule to statutes that address Indian tribes but that were not 

necessarily passed for their benefit has not been consistent, the Council acknowledges the importance of 



 
  

this principle to tribes. Accordingly, the Council, in carrying out its charges under the Act, will liberally 

interpret those provisions that address Indian tribes. 

 

Respect for tribal religious and cultural values 
 

The Council recognizes and respects that certain historic properties retain religious and cultural 

significance to federally recognized Indian tribes and that preservation of such properties may be 

imperative for the continuing survival of traditional tribal values and culture. Therefore, the Council shall 

develop and implement its programs in a manner that respects these traditional tribal values and customs 

and strives to recognize that certain historic properties may be essential elements of actual living cultures 

and communities. 

 

Furthermore, the Council recognizes and respects that certain information about religious or sacred places 

can be highly sensitive and that in certain situations, traditional tribal laws prohibit disclosure about actual 

function, use, religious affiliation to a specific society or group, or even precise location. Accordingly, the 

Council is, to the maximum extent feasible under existing law, committed to withholding from public 

disclosure such information that may be revealed in the course of a Section 106 review. The Council will 

carry out its responsibilities in a manner that respects those restrictions imposed by cultural beliefs or 

traditional tribal laws. In doing so, the Council will interpret and use the Section 106 review process in a 

flexible manner.  

 

III. Implementation of the Council’s Policy 

 

Implementing the policy is the responsibility of the Council leadership, membership, and staff.  The 

implementation plan will provide the necessary guidance to ensure satisfactory adherence to the policy by 

staff and members.   

 

Within the Executive Office, the Native American Program was formed to: 

 

 develop and coordinate Council policies pertaining to Indian tribes;  

 

 provide Council members and staff with information, materials, and training on the principles of 

tribal sovereignty, government-to-government relations, and trust responsibilities; 

 

 assist Indian tribes in fully realizing their roles and rights in the Section 106 process; and, 

 

 assist Federal agencies in understanding and carrying out their responsibilities to Indian tribes in 

the Section 106 review process.  

 

The Native American Program will take steps to ensure that staff understands tribal issues and is aware of 

protocols.  The Native American Program Coordinator will be available to assist Council staff in the  

 

Council’s review of projects and programs that affect Indian tribes. The Native American Program and its 

staff will provide technical assistance with the Section 106 process to Indian tribes. Technical assistance 

includes guidance materials, workshops, and communication through direct mail and email, as 

appropriate. It also includes responding to specific requests to provide assistance to tribes who are 

working with Section 106.  

 

The Native American Program will also establish appropriate systems for communicating with the tribal 



 

 

representatives identified by each tribe’s leadership to ensure the widest possible distribution of 

information on Section 106 and Council initiatives. In doing so, the Council and its Native American 

Program will recognize and maintain direct government-to-government consultation with tribes. 

 

 

 

 
 
 
 
 
 
 
 
 
  



 

 

 
Appendix B: 

 

SECTION 101(D)(5) GUIDANCE FOR INDIAN TRIBES 

 

The 1992 amendments to the National Historic Preservation Act (NHPA) added a new authority for the 

Advisory Council on Historic Preservation (ACHP) to enter into an agreement with an Indian tribe to 

substitute the tribe’s historic preservation procedures for the ACHP’s regulations implementing Section 

106 of the NHPA regarding undertakings on tribal lands. Section 101(d)(5) of the NHPA states: 

 

The Council may enter into an agreement with an Indian tribe to permit undertakings on tribal 

land to be reviewed under tribal historic preservation regulations in place of review under 

regulations promulgated by the Council to govern compliance with [Section 106], if the Council, 

after consultation with the Indian tribe and appropriate State Historic Preservation Officers, 

determines that the tribal preservation regulations will afford historic property consideration 

equivalent to that afforded by the Council’s regulations. (54 U.S.C. § 302705) 

 

Since then, the ACHP has entered into two such agreements with Indian tribes: one with the Narragansett 

Indian Tribe in 2000 and the other with the Seminole Tribe of Florida in 2016. 

 

Since each tribe has a unique tribal historic preservation regulation, the Section 101(d)(5) agreements 

with the ACHP are unique as well. The absence of published guidance has allowed the parties to be 

creative in developing the agreements that effectuate the substitution of the ACHP’s regulations. 

However, the ACHP believes that guidance about Section 101(d)(5) would be helpful to other Indian 

tribes who are considering entering into such agreements for the review of undertakings on their tribal 

lands under their tribal historic preservation regulations. 

 

Therefore, the following information is intended to guide Indian tribes in their decision-making processes 

regarding whether and how to enter into Section 101(d)(5) agreements and to provide insight into the 

ACHP’s interpretation of Section 101(d)(5). 

 

Does an Indian tribe have to have a written historic preservation regulation, ordinance, or formal 

procedure in place in order to enter into a Section 101(d)(5) agreement with the ACHP? 

 

Yes. Section 101(d)(5) allows the ACHP to enter into an agreement with an Indian tribe to substitute the 

“tribal historic preservation regulations” for the ACHP’s regulations. The term “tribal historic 

preservation regulations,” encompasses any written procedures adopted by the relevant tribal authority 

and having the force of law within the relevant tribal lands. However, if an Indian tribe is interested in 

making such a substitution but does not yet have its own procedures in place, it may be helpful for it to 

consider the guidance offered here when developing tribal historic preservation regulations. 

 

What does “afford historic properties consideration equivalent to that afforded by the Council’s 

regulations” mean? 

 

Section 101(d)(5) requires the ACHP to determine if the tribal preservation regulations “will afford 

historic properties consideration equivalent to those afforded by the Council’s regulations.” Section 106 

requires federal agencies to take into account the effects of their undertakings on historic properties and to  

 

afford the ACHP an opportunity to comment. The ACHP’s regulations at 36 CFR Part 800 specify the 

process by which agencies meet these responsibilities. 

 



 

 

The Section 106 process calls for a federal agency, in consultation with the SHPO, Indian tribes, and 

other consulting parties, and prior to making a final decision on the undertaking, to identify and evaluate 

historic properties; determine effects; and consult to develop measures to avoid, minimize, or mitigate 

adverse effects. Failure to reach an agreement about such measures requires the agency to obtain and 

consider the ACHP’s formal comments before making a final decision on the undertaking. 

 

Accordingly, in order to afford historic properties “equivalent consideration,” a tribe’s preservation 

regulations should include a process with similar core requirements. In a nutshell, those tribal regulations 

should result in the identification of historic properties (as defined in the NHPA) that may be affected by 

an undertaking, an understanding of how such properties may be affected, and a meaningful effort to 

resolve adverse effects. The process needs to provide the relevant federal agency with the information 

necessary for it to understand how historic properties may be affected by its undertaking, and how 

adverse effects will be resolved, prior to the federal agency making a final decision regarding the 

undertaking. Finally, it would also need to address how the ACHP would be given a reasonable 

opportunity to comment in the event there is a failure to reach agreement on resolving adverse effects. 

 

How does the ACHP make a determination that an Indian tribe’s historic preservation regulations 

afforded historic properties consideration equivalent to that afforded by the ACHP’s regulations? 

 

The ACHP reviews the Indian tribe’s regulations and any supporting documentation submitted with the 

regulations to determine if the basic requirements noted above are covered in the tribe’s regulations. 

Under the supervision of the ACHP membership, the ACHP staff takes the lead in reviewing the tribal 

regulations and negotiating the specific language of the Section 101(d)(5) agreement. The final decisions 

on whether the equivalent consideration standard is met and whether the agreement is approved are the 

responsibility of the ACHP membership through a vote. 

 

Can a Section 101(d)(5) agreement require federal agencies to address other kinds of properties? 

 

No. Neither Section 101(d)(5) nor any other section of the NHPA provides for such an authority. The 

scope of Section 101(d)(5), as well as Section 106, is limited to the consideration of historic properties as 

defined in the NHPA. “Historic properties” are defined in the NHPA to mean “any prehistoric or historic 

district, site, building, structure, or object included on, or eligible for inclusion on, the National Register, 

including artifacts, records, and material remains relating to the district, site, building, structure, or 

object.”(54 U.S.C. § 300308 ) 

 

The ACHP is aware that some tribes have regulations that cover properties in addition to those deemed 

“historic properties” under the NHPA and that may seek to require federal agencies to consider such other 

properties. While such regulations may be the basis for a Section 101(d)(5) agreement (assuming they 

provide equivalent consideration of “historic properties,” as explained above), such an agreement will not 

impose requirements on federal agencies to consider such other properties. Again, the scope of Section 

101(d)(5) agreements is limited to “historic properties” as defined in the NHPA. 

 

What if an Indian tribe’s regulations do not apply to all historic properties as defined in the 

NHPA? 

 

Since a substitution must provide equivalent consideration to historic properties, the tribal regulations 

must provide for consideration of historic properties as defined in the NHPA. 

 

 

 

 



 

 

What if an Indian tribe’s regulations do not have the same steps as the ACHP’s regulations? 

 

The tribal regulations do not need to parrot the process in the ACHP’s Section 106 regulations. However, 

as outlined above, they do need to provide a process that provides the results specified in the ACHP’s 

definition of “consideration equivalent to that afforded by the Council’s regulations.” 

 

What if an Indian tribe’s regulations themselves do not provide “consideration equivalent to that 

afforded by the Council’s regulations?” 

 

The agreement entered into between the Indian tribe and the ACHP may include provisions to ensure that 

all of these core requirements are included to the extent they are not already reflected in the tribal 

regulations. For example, if an Indian tribe’s regulations do not provide federal agencies with the 

information needed for the agencies to take into account the effects of the undertaking on historic 

properties, the Section 101(d)(5) agreement could be used to bind the tribe to provide that information to 

the relevant federal agency. 

 

What does the tribe have to submit to the ACHP? 

 

The tribe must submit a letter from tribal leadership specifying the Indian tribe’s interest in entering into a 

Section 101(d)(5) agreement with the ACHP to substitute the tribe’s regulations for the ACHP’s 

regulations. A copy of the tribe’s regulations must be included. The tribe may also wish to include other 

supporting documentation, such as how the regulations’ provisions meet the equivalency standard, what 

federal agencies conduct undertakings on the tribe’s lands, and any other information that would assist the 

ACHP in reviewing the request for substitution. 

 

Why does the ACHP consult with the SHPO? 

 

The ACHP must do so because Section 101(d)(5) specifically requires that the ACHP consult with the 

“appropriate State Historic Preservation Officers.” Subject to the one exception, noted below, the 

“appropriate SHPO” is the SHPO for the state or states overlapped by the tribal land of the tribe 

requesting the Section 101(d)(5) substitution. 

 

The exception is that there is no “appropriate SHPO” to be consulted on a Section 101(d)(5) substitution 

when the tribe requesting substitution: 

 

(1) Has a Tribal Historic Preservation Officer (THPO) pursuant to Section 101(d)(2); and 

 

(2) Has no properties within its tribal land, beyond those held in trust by the Secretary of the 

Interior, that are owned by non-tribal members. 

 

This exception is based on the Section 106 regulations, which provide for a THPO to act in lieu of the 

SHPO regarding undertakings on its tribal lands (36 C.F.R. § 800.2(c)(2)(i)(A)), and the section in the 

NHPA that otherwise authorizes owners of properties on tribal lands that are neither owned by a member 

of the tribe nor held in trust by the Secretary for the benefit of the tribe to request the SHPO to participate 

in such undertakings (54 U.S.C. § 302702(4)(C)). 

 

For a Section 101(d)(5) substitution, must the relevant tribal regulations or the Section 101(d)(5) 

agreement  provide a role for other Indian tribes who may attach significance to historic properties 

within the boundaries of the requesting tribe’s lands? 

 



 

 

Yes. The NHPA requires federal agencies, in carrying out their Section 106 responsibilities, to consult 

with any Indian tribe that may attach religious and cultural significance to historic properties affected by 

their undertakings (54 U.S.C. § 302706(b)). In order for this statutory requirement to be met, the Section 

106 regulations require that such tribes be consulted regardless of the location of the undertaking, 

including within the tribal lands of other tribes. In order for a tribal regulation to “afford historic 

properties consideration equivalent to those afforded by the Council’s regulations,” it must provide a 

consultative role for other tribes that might attach religious and cultural significance to historic properties 

located on the lands subject to the tribal regulation. 

 

This is also consistent with the NHPA’s requirement that the Secretary of the Interior, in considering an 

Indian tribe’s assumption of the responsibilities of the SHPO, consult with other Indian tribes whose 

ancestral lands may be affected by the conduct of the tribal preservation program. 

 

If the tribal regulation does not include a provision for federal agency consultation with other Indian 

tribes, the requirement can be included in the agreement between the ACHP and the tribe.  

 

What are “tribal lands” for purposes of the Section 101(d)(5) substitution? 

 

“Tribal lands” means all lands within the exterior boundary of any Indian reservation and all dependent 

Indian communities.  

 

Can the Section 101(d)(5) substitution apply to federal undertakings off tribal lands but within the 

Indian tribe’s ancestral lands?  

 

No. Section 101(d)(5) allows the ACHP to enter into an agreement with an Indian tribe to substitute the 

tribe’s regulations for the ACHP’s regulations for undertakings on tribal lands. Therefore, Section 

101(d)(5) does not provide the authority for such a substitution off tribal lands. 

 

However, other vehicles are available under the Section 106 regulations that could achieve similar 

purposes. For instance, a programmatic agreement under 36 C.F.R. § 800.14 could specify how certain 

undertakings on a tribe’s ancestral lands would be reviewed by a federal agency. Please refer to those 

regulations for specifics on the parties that must execute such agreements and must be consulted in their 

negotiation. 

 

 

          April 2017 

  

 

 

 

 

 







 

 

 

 

 

 

 

 

 

 
 

 

 

ACHP Policy Statement Regarding Federal Relationships with Tribal Historic Preservation 

Officers 

 

Adopted on November 6, 2014 

Washington, D.C. 

 

Introduction 

In 1992, the National Historic Preservation Act (NHPA) was amended to establish tribal historic 

preservation programs and grants to these tribes1. Section 101(d)(2) of the act provides for federally 

recognized Indian tribes to apply to the Department of the Interior (DOI) to assume any or all of the 

functions of a State Historic Preservation Officer (SHPO) on their tribal lands2. While a number of Indian 

tribes already had established historic preservation programs, these amendments allowed an officially 

designated Tribal Historic Preservation Officer (THPO) to assume some or all of the duties of the SHPO 

and to replace the SHPO in the review of undertakings on tribal lands under Section 106 of the NHPA. 

The National Park Service, on behalf of DOI, has thus far approved 150 THPOs throughout the United 

States and the number increases every year. Overall, the participation of Indian tribes in the national 

historic preservation program continues to expand. 

 

The Section 106 process provides a key opportunity for THPOs and Indian tribes3 to influence federal 

decision making when historic properties of religious and cultural significance are threatened by proposed 

undertakings on and/or off tribal lands. Indian tribes that do not have a THPO in accordance with Section 

101(d)(2) of the act also participate in consultation when a federal undertaking may affect historic 

properties of religious and cultural significance to them. 
 

In 1998, in recognition of the statutory role of THPOs in the Section 106 process, the ACHP invited the 

General Chairman of the National Association of Tribal Historic Preservation Officers to become an 

observer to the ACHP.  

 

In 2000, the ACHP adopted the “Policy Statement Regarding the Council’s Relationships with Indian 

Tribes,” to acknowledge its government-to-government relationship and trust responsibility to Indian 

tribes as well as to recognize tribal sovereignty and the rights of Indian tribes to participate in Section 106 

consultation. While that policy recognized the important role of THPOs, the ACHP believes that it 

is appropriate to devote specific policy attention to THPOs and support their full and meaningful 

participation in the Section 106 process and the national preservation program.  

                                                           

1 Indian tribe, as defined in the NHPA, “means an Indian tribe, band, nation, or other organized group or 

community, including a Native village, Regional Corporation or Village Corporation, as those terms are defined in 

section 3 of the Alaska Native Claims Settlement Act [43 U.S.C 1602], which is recognized as eligible for the 

special programs and services provided by the United States to Indians because of their status as Indians.” (16.USC. 

470w4)  

2 Tribal lands are defined in the NHPA as “all lands within the exterior boundaries of any Indian reservation and all 

dependent Indian communities” (16 U.S.C § 470w14). 

 

http://www.achp.gov/shpo.html
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Authority 
The ACHP, an independent federal agency established by the NHPA, has among its statutory authorities 

the duty to issue the regulations implementing Section 106 of the NHPA in its entirety (which includes 

the role of Indian tribes, THPOs and Native Hawaiian organizations in that process); advise the President 

and Congress regarding historic preservation matters;  educate Federal agencies, State and local 

governments, and Indian tribes as to the ACHP’s authorized activities; and, recommend to federal 

agencies methods to improve the effectiveness, coordination, and consistency of their policies and 

programs with the national historic preservation program. 16 U.S.C. §§ 470j and 470s. 

 

Purpose 
 

This policy sets forth commitments of the ACHP to assist THPOs in maximizing the opportunities 

provided by the NHPA for them to fully and meaningfully participate in the Section 106 process and the 

national historic preservation program. One of the premises underlying this policy is the ACHP belief that 

the NHPA and regulations implementing Section 106 of the NHPA, 36 C.F.R. part 800, set the minimum 

standards for federal agency interaction with its preservation partners.  

 

The basis for this policy regarding the federal government’s responsibilities to and relationships with 

individual THPOs derives from the NHPA, particularly at 16 U.S.C. § 470a(d)(2). This policy sets forth 

actions the ACHP will take to clarify federal agency responsibilities under the NHPA and the Section 106 

regulations with respect to THPOs. The policy also sets forth steps the ACHP will take to promote the full 

participation of THPOs in the national preservation program. 

 

This policy pertains to THPOs as defined in 36 C.F.R. § 800.16(w): 

 

Tribal Historic Preservation Officer (THPO) means the tribal official appointed by the tribe’s 

chief governing authority or designated by a tribal ordinance or preservation program who has 

assumed the responsibilities of the SHPO for purposes of section 106 compliance on tribal lands 

in accordance with section 101(d)(2) of the act. 
 

Policy Principles 

 

1. Participation in the Section 106 process 

 

The NHPA provides Indian tribes the authority to assume the role of the SHPO on tribal lands and the 

ACHP’s regulations require federal agencies to consult with THPOs in the Section 106 process for federal 

undertakings both on and off tribal lands. Therefore, the ACHP will: 

 

a. Inform Section 106 practitioners and the public about the role of THPOs in the Section 106 

process; the federal responsibilities to consult with THPOs; and the value of the contributions of 

THPOs to historic preservation; 

 

b. Develop guidance, training and other outreach materials for federal agencies and their 

applicants regarding the role of THPOs in the Section 106 process; the expertise THPOs bring to 

Section 106 consultation; and, the role of Indian tribes that do not have a THPO pursuant to 

101(d)(2) of the act. 
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2. THPO Expertise 

 

The ACHP acknowledges the expertise that THPOs bring to the process and values the contributions of 

THPOs both in individual project reviews and in the national historic preservation program. Therefore, 

the ACHP will: 

 

a. Advance greater involvement of THPOs in the national preservation program;  

 

b. Continue to work with THPOs to address regional and national historic preservation issues of 

concern to Indian tribes;   

 

c. Continue to ensure that ACHP training is accessible to and affordable for THPOs; and, 

 

d. Continue to provide guidance and technical assistance to THPOs regarding the Section 106 

process. 

 

3. THPO-SHPO Collaboration 

 

One of the first steps a federal agency must take in the Section 106 process is to initiate consultation with 

the SHPO, THPO, and other consulting parties. Initial contact and consultation with the SHPO and/or 

THPO is critical to ensure that the preservation experts who represent the citizens of a state or an Indian 

tribe have the opportunity to influence federal decision making at the very beginning of the Section 106 

process. As two of the most important preservation voices in Section 106, collaboration and partnerships 

among SHPOs and THPOs are powerful tools to advance the preservation of historic properties. In fact, 

Section 101(d)(1)(a) requires the Secretary of the Department of the Interior to  foster communication and 

collaboration between Indian tribes and SHPOs. Therefore, the ACHP will: 

 

a. Collaborate with the Department of the Interior to foster communication and cooperation 

between THPOs and SHPOs in the administration of the national historic preservation program to 

1. Ensure that all types of historic properties are given due consideration and, 

2. Encourage coordination among Indian tribes, SHPOs, and federal agencies in historic 

preservation planning and in the identification, evaluation, protection, and interpretation of 

historic properties. 

 

b. Encourage SHPOs and THPOs to share information, within appropriate guidelines, especially 

in those program areas for which a THPO has assumed SHPO responsibilities on tribal lands. 

 

4. Funding 

 

The ACHP recognizes that THPOs face critical funding shortages and that additional funding is needed to 

facilitate meaningful participation in both the Section 106 process and the national preservation program. 

Therefore, the ACHP will: 

 

a. Continue to encourage full funding of the Historic Preservation Fund (HPF) and an increase in 

the total allocation of funding for THPOs.  
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b. Issue an updated Executive Director’s memorandum regarding when it may be appropriate for 

federal agencies to compensate consulting parties including THPOs, Indian tribes, and SHPOs for 

services carried out in the Section 106 process. 4 

 

Policy Implementation 

 

Implementation of the policy is the responsibility of the ACHP’s leadership and staff. Staff responsibility 

for this policy will reside with the Offices of Native American Affairs (ONAA) and Federal Agency 

Programs (OFAP). Accordingly, it shall be the responsibility of those offices to: 

 

1. Train ACHP staff regarding the role of THPOs in the Section 106 process and their expertise 

regarding the identification and evaluation of historic properties of religious and cultural 

significance to their tribes as well as the appropriate treatment of such properties;  

 

 

2. In partnership with THPOs, develop training, guidance, and/or outreach materials for all 

Section 106 participants, including but not limited to federal agencies, SHPOs, applicants, and 

local governments regarding such issues as: 

 

a. The role of THPOs in the Section 106 process including but not limited to consultation 

regarding culturally appropriate methods5 for the: 

1. Identification of historic properties of religious and cultural significance;  

2. Evaluation of such properties for eligibility to the National Register of Historic 

Places;  

3. Assessment of effects to historic properties;  

4. Determination of appropriate means to avoid, minimize, or mitigate adverse 

effects to such properties; and, 

5. Resolution of adverse effects. 

 

b. The scope and timing of federal agency consultation with the THPO in the process; 

 

c. The respective roles of the SHPO and the THPO when both participate in the Section 

106 process;  

 

d. The role of the THPO in government-to-government consultation in the Section 106 

process; and, 

 

e. The role of THPOs and Indian tribes in Section 106 consultation for undertakings off 

tribal lands. 

 

3. Continue to regularly communicate with THPOs regarding historic preservation news and 

policy developments; 

 

                                                           

4 In 2001, the ACHP Executive Director issued a memorandum entitled, Fees in the Section 106 Process. The 

memorandum clarified that when a federal agency or an applicant seeks information from an Indian tribe regarding 

sites or requests a survey, the tribe may “be justified in requiring payment for its services, just as any other 

contractor.” 

5 Culturally appropriate methods may differ from methods traditionally employed in the Section 106 process; for 

example, shovel testing to identify archeological resources. 
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4. Promote the active engagement of THPOs in Section 106 consultation in individual cases that 

may affect properties of religious and cultural significance to their tribes;  

 

5. Encourage federal agencies to give adequate and meaningful consideration to the views of 

THPOs in developing appropriate measures to identify and evaluate historic properties and assess 

and resolve adverse effects; and, 

 

6. Encourage THPOs and federal agencies to develop mutually acceptable protocols for their 

interactions and Section 106 consultations and make them available to the ACHP.  

 

7. Disseminate examples of successful consultations between federal agencies and THPOs.  

 

 

 

 























 

 

 

 

 

 

 

 

 

 
 

 

EARLY COORDINATION WITH INDIAN TRIBES: ACHP RESOURCES 
 

It is essential that applicants include Indian tribes in project planning and the information gathering that 

takes place in advance of submitting an application for federal approval or funding. Such coordination can 

lead to avoidance of impacts to places of religious and cultural significance to Indian tribes, before the 

applicant decides on the project location and footprint. 

 

With assistance from a tribal working group, federal and state agencies, and energy producers and trade 

organizations, the ACHP published Early Coordination with Indian Tribes During Pre-application 

Processes: A Handbook in 2019. It provides background information on the Section 106 process for 

applicant-driven projects and offers suggestions for federal agencies, industry, and Indian tribes to work 

collaboratively and effectively in pre-application planning. The document includes best practices from an 

Indian tribe, an energy company, and a state transportation agency. 

 

The ACHP also launched a free, online, on-demand eLearning course in July 2019, Early Coordination 

with Indian Tribes for Infrastructure Projects. The course will help federal agencies and applicants 

develop skills for interacting and working with Indian tribes early in project planning. Registration is 

through the ACHP’s e-Learning Portal. 
 

 

https://www.achp.gov/sites/default/files/documents/2019-10/EarlyCoordinationHandbook_102819_highRes.pdf
https://www.achp.gov/sites/default/files/documents/2019-10/EarlyCoordinationHandbook_102819_highRes.pdf
https://achp.golearnportal.org/


 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

ACHP PLAN TO SUPPORT THE 

UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 

 

On December 16, 2010, at the second White House Tribal Nations Conference, President Obama 

announced the United States’ support for the Declaration on the Rights of Indigenous Peoples 

(Declaration). However, the Administration does not see support for the Declaration as an end in itself. In 

President Obama’s words, “[w]hat matters far more than words—what matters far more than any 

resolution or declaration—are actions to match those words.” Accordingly, the Administration is looking 

to the principles embodied in the Declaration to meaningfully address the challenges Indian tribes face. 

 

The President’s call to action is an opportunity to explore ways to more directly support the principles in 

the Declaration. It is also an opportunity to promote better stewardship and protection of Native historic 

properties and sacred places and, thus, ensure the survival of indigenous cultures. 

 

While the Advisory Council on Historic Preservation’s (ACHP) work already largely supports the United 

Nations Declaration on the Rights of Indigenous Peoples, additional and deliberate actions will be taken 

to more overtly support the Declaration. The Section 106 review process provides Indian tribes and 

Native Hawaiian organizations (NHOs) with a very important opportunity to influence federal decision 

making when properties of religious and cultural significance may be threatened by proposed federal 

actions. While federal agencies are required to consult with Indian tribes and NHOs and to take their 

comments into account in making decisions in the Section 106 review process, adding the principles of 

the Declaration to that consideration may assist federal agencies in making decisions that result in the 

protection of historic properties of religious and cultural significance to Indian tribes and NHOs.  

 

Raise Awareness. One of the most important contributions the ACHP can make is to raise 

awareness about the Declaration in the historic preservation community. As the only independent 

historic preservation agency of the U.S. government, the ACHP can use its voice to raise 

awareness about the indigenous rights the Declaration seeks to protect in the area of cultural 

preservation. Doing so could lead to the preservation community including the Declaration in its 

own work and activities. Therefore, the ACHP will: 

 

1. Add information about the Declaration to the ACHP’s Web site. Links to related information 

such as the State Department page about the Declaration could be included. 

 

2. Integrate information about the Declaration in presentations, training courses, technical 

publications, and speeches, where appropriate. 

 

3. Send the Declaration and explanatory material to Federal Preservation Officers, State Historic 

Preservation Officers, Tribal Historic Preservation Officers, NHOs, and preservation 

organizations. 
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4. Compile and distribute official Administration statements about the Declaration to the other 

members of the indigenous-focused interagency working groups to which the ACHP belongs. 

The ACHP, as a member of these groups, will also advocate for attention to the Declaration in the 

work of these interagency initiatives. 

 

5. Raise the level of understanding for new ACHP members and staff about the Declaration 

through briefings and written materials. 

 

6. Develop guidance regarding how the Declaration intersects with the Section 106 process with 

an emphasis on the treatment of pre-contact period archaeological resources. The ACHP will also 

reach out to the archaeological community through its member Archaeology Subcommittee to 

share information about the Declaration and how it intersects with the conduct of archaeology in 

the United States.  

 

Incorporate the principles and aspirations of the Declaration into ACHP initiatives and 

programs. The ACHP will integrate the principles and aspirations of the Declaration into its 

work regarding tribal and Native Hawaiian historic preservation issues. 

 

1. The ACHP’s Native American Traditional Cultural Landscapes Action Plan would greatly 

benefit from the integration of the Declaration in the products and outcomes required under the 

plan. The preservation of these large-scale historic properties of religious and cultural 

significance to Indian tribes and NHOs is one way in which their rights to practice and revitalize 

their cultural traditions and customs would be ensured as called for in the Declaration. As the 

ACHP carries out the Action Plan, it will include the Declaration in the development of guidance 

and policies regarding traditional cultural landscapes. 

 

2. The ACHP, as a signatory to the Sacred Sites Memorandum of Understanding (MOU), will 

advocate for the inclusion of information about the Declaration in the training materials and other 

products to be developed in accordance with the MOU. Much like the ACHP’s Landscapes 

Action Plan, the purposes and goals of the MOU are very much in accord with certain articles and 

the overall intent of the Declaration. 

 

3. The ACHP will incorporate information about, and the principles within, the Declaration in 

future policy and program initiatives regarding the protection and preservation of historic 

properties of religious and cultural significance to Indian tribes and NHOs and in efforts to 

improve federal agency Section 106 consultation with Indian tribes and NHOs. 

 

 

         March 1, 2013 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

Traditional Knowledge and the Section 106 Process: 

Information for Federal Agencies and Other Participants 
 

Introduction 

 

The Section 106 review process requires federal agencies to consider the impacts of undertakings they 

carry out, license, or assist on properties determined eligible for the National Register of Historic Places, 

including those with religious and cultural significance to Indian tribes and Native Hawaiian 

organizations (NHOs). Understanding how the significance of historic properties of cultural and religious 

significance to Indian tribes and NHOs is determined and effects to them are resolved, in consultation 

with Indian tribes and NHOs, is crucial to successful Section 106 reviews. The purpose of this paper is to 

explain the important role traditional knowledge can play in meeting these requirements.  

 

Key Concepts 

 

Although the term “traditional knowledge” (TK) is not defined in the National Historic Preservation Act 

(NHPA) or its implementing regulations, its role in the Section 106 process is necessitated by the 

requirement, at 36 CFR Section 800.4, that agency officials “acknowledge that Indian tribes and Native 

Hawaiian organizations (NHOs) possess special expertise in assessing the eligibility of historic 

properties that may possess religious and cultural significance to them.” Traditional knowledge is an 

integral part of that special expertise. The Advisory Council on Historic Preservation (ACHP) applies the 

term “traditional knowledge,” for purposes of Section 106, to the information or knowledge held by 

Indian tribes and NHOs and used for identifying, evaluating, assessing, and resolving adverse effects to 

historic properties of religious and cultural significance to them. 

 

The NHPA clarifies that properties of religious and cultural significance to Indian tribes and NHOs may 

be eligible for the National Register of Historic Places. It also requires federal agencies, in carrying out 

the Section 106 review process, to consult with Indian tribes and NHOs when historic properties of 

religious and cultural significance to them may be affected by a federal undertaking. The ACHP’s 

regulations implementing Section 106, 36 CFR Part 800, in turn, require federal agencies to consult with 

Indian tribes and NHOs throughout the Section 106 review process. 

 

This paper focuses on traditional knowledge of Indian tribes and NHOs and its role in the Section 106 

process. For purposes of this paper and out of respect, Native Hawaiians will be referred to as kanaka 

maoli unless the legal rights of NHOs are being discussed. The term “Native Hawaiian organization” 

refers to certain groups who have the right to participate in the Section 106 review process. Kanaka maoli 

is the Hawaiian word, roughly translated as “the people” or “true people.” It should also be noted that the 

actual name of each Indian tribe should be used to address the tribe in the consultation process.  

 

This paper includes appendices with examples of how kanaka maoli, Indian tribes, intertribal 

organizations, federal and state agencies, and international bodies explain and address traditional 

knowledge. The tribal information was generously provided by tribal representatives and the Hawaiian 

information from kanaka maoli to help educate others about the importance of traditional knowledge and 
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its place in their worlds. The information is presented as it was submitted to the ACHP. The ACHP 

acknowledges that sharing and discussing traditional knowledge can be sensitive and is grateful to all 

those who helped draft this paper and provided information for the appendices. The appendices will be 

updated as additional information is provided to the ACHP. 

 

Traditional Knowledge  

 

It is important to understand at the outset that traditional knowledge is frequently used by Indian tribes 

and kanaka maoli to identify historic properties of religious and cultural significance to them in the 

Section 106 review process. While there is no singular federal definition or understanding of traditional 

knowledge, the concept of traditional knowledge is recognized by a number of federal agencies in the 

context of environmental reviews and in carrying out land management and restoration. In these contexts, 

it is often referred to as traditional ecological knowledge or TEK. It may also be referred to as indigenous 

knowledge or traditional cultural knowledge. For the purposes of Section 106, the term “traditional 

knowledge” is inclusive of all these terms, and it informs the body of knowledge referred to in the Section 

106 regulations as “special expertise.”   

 

Traditional Knowledge in the Section 106 Process 

 

While indigenous oral histories and traditions that inform traditional knowledge have, in the past, been 

treated as mythology, stories, or folklore by some people who are not indigenous and therefore lacking 

validity, this is not the case for traditional knowledge which is both valid and an accepted form of 

information acknowledged by federal law. For example, oral tradition is one of 10 lines of evidence used 

to demonstrate cultural affiliation in the Native American Graves Protection and Repatriation Act 

(NAGPRA). The federal acknowledgement process (25 CFR Part 83) also often integrates tribal 

knowledge as part of the evidence collected to demonstrate continuity of Indian tribes and their social and 

political interactions over time. That said, the ACHP is not suggesting that traditional knowledge is only 

legitimized when specifically identified in federal law or regulation; rather, the ACHP points to these 

examples to illustrate the ongoing practice of the federal government to recognize traditional knowledge 

as valuable information.  

 

The inclusion of traditional knowledge in the Section 106 process is a critical component in the 

identification and evaluation of historic properties. In fact, the Section 106 regulations at 36 CFR § 

800.4(c)(1) require federal agencies to acknowledge the special expertise of Indian tribes and NHOs in 

evaluating and, by extension, identifying historic properties of religious and cultural significance to them.  

Including Indian tribes or NHOs early on in project planning in addition to consulting with them at every 

step of the process as required in the regulations, will help provide federal agencies with the information 

necessary to carry out the Section 106 process. It should also be noted that the regulations acknowledge 

that the passage of time, changing perceptions of significance, or incomplete prior evaluations may 

require the reevaluation of project areas for the presence of historic properties (36 CFR § 800.4(c)(1)). 

This is a particularly important consideration in planning for identification, because past identification 

and evaluation efforts may not have included the traditional knowledge held by Indian tribes and NHOs. 

 

Indian tribes or their designated representatives and NHOs and kanaka maoli are the experts about their 

respective cultures and thus are the experts in the identification and evaluation of historic properties of 

religious and cultural significance to them. Federal agencies are not the experts on what constitutes 

traditional knowledge. It must also be understood that historic properties are unique to each Indian tribe 

or NHO and may have tangible or intangible characteristics that could include both natural and human-

made elements. Each Indian tribe or NHO may have their own information about a specific place that 

differs from that of another tribe or NHO, because each has a unique culture and history. In many cases, 

different tribes or NHOs may have different views or beliefs about the same place. The fact that each may 
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hold different traditional knowledge about the same place does not invalidate that knowledge. Additional 

outreach and consultation may be required for a federal agency to engage with multiple tribes to better 

understand a single place; such additional efforts enrich the process and better inform decision making.  

 

In planning for Section 106 consultation, federal agencies should recognize that it may take time for 

Indian tribes or NHOs to produce traditional knowledge because such knowledge is not usually 

documented in databases or written files and may in fact be dispersed in different locations and among 

more than one person. In some cases, the very act of writing down traditional knowledge can cause harm 

to the practices and places with which it is related. Sometimes, such information or permission to share 

such information needs to be obtained from knowledgeable community members, elders, preservation 

boards, cultural committees, and/or elder advisory boards of an Indian tribe or NHO. Doing so may take 

time. Indian tribes and NHOs may also have protocols that dictate if, how, and/or when they can divulge 

or discuss information about properties of religious and cultural significance. For example, there may be 

times during the year when it is forbidden to speak about certain places or their use. Such protocols or 

prohibitions should be considered in the Section 106 process and project planning and may require a fair 

degree of flexibility and creativity in decision making. Therefore, working with Indian tribes and NHOs 

early in the Section 106 process makes sense in order to accommodate protocols and information 

gathering. 

 

In addition, the Section 106 regulations require federal agencies to conduct consultation in a manner that 

respects tribal sovereignty and recognizes the nation-to-nation relationship that exists between Indian 

tribes and the federal government. The regulations further remind the agency official to take into account 

and address any tribal or NHO concerns about confidentiality pursuant to 36 CFR § 800.11(c). Therefore, 

federal agencies must treat access to and use of traditional knowledge as part of the nation-to-nation 

interaction and be guided by tribal protocols about traditional knowledge. 

 

The National Congress of American Indians (NCAI), an intertribal organization, states that “traditional 

knowledge should also only be accessed through the government-to-government process that respects the 

sovereign right of each Tribe to determine its appropriate process with its tradition holders for access…in 

those cases where traditional knowledge may be shared by the tribes, measures need to be developed to 

ensure that it is used appropriately, that tribes are protected in policy and law against its misuse and that 

the tribes are able to determine and receive benefits from its use.”
1
  

 

Traditional knowledge can provide information that greatly enhances a federal agency’s ability to make 

historic preservation decisions that respect, value, and take into account historic properties of religious 

and cultural significance to Indian tribes or NHOs. The integration of traditional knowledge into project 

planning can also help ensure identification and evaluation efforts meet the regulatory requirement that 

the federal agency carry out a reasonable and good faith effort. The demonstration of respect for 

traditional knowledge can show the Indian tribe or NHO that the agency takes its responsibilities 

seriously and recognizes values and practices of the Indian tribe or NHO. 

 

Traditional Knowledge in the U.N. Declaration on the Rights of Indigenous Peoples 
 

In 2013, the ACHP formally adopted a plan to support the U.N. Declaration on the Rights of Indigenous 

Peoples (Declaration). The plan includes a commitment to incorporate the principles and aspirations in 

ACHP’s work regarding tribal and kanaka maoli historic preservation. Therefore, it is important to briefly 

discuss what the Declaration says about traditional knowledge and its relationship to this information 

paper. 

 

                                                      
1 The National Congress of American Indians Resolution #REN-13-035 

http://www.ncai.org/attachments/Resolution_opZRyVFLdvvUFJrFgQGBcyGXoYlMduwfYOSaRAnursVMQYYNsCN_REN-13-035%20final.pdf
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While the U.S. acknowledges tribal self-determination in federal statute, regulation, and executive 

actions, it bears noting that Article 3 of the Declaration states that indigenous peoples have the right to 

self-determination. In this context, the ACHP recognizes that this inherent right is the underpinning for 

any discussion about potential sharing of traditional knowledge by Indian tribes and kanaka maoli and 

uses of it by federal agencies. The following articles provide further clarity about the rights of indigenous 

peoples as it relates to their traditions and knowledge. 

 

Article 12 of the Declaration proclaims the right of indigenous peoples “to manifest, practice, develop and 

teach their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect, and 

have access to privacy to their religious and cultural sites; the right to the use and control of their 

ceremonial objects; and the right to the repatriation of their human remains.” 

 

Article 15 explains that “indigenous peoples have the right to the dignity and diversity of their cultures, 

traditions, histories and aspirations which shall be appropriately reflected in education and public 

information and that states (national governments) shall take effective measures to promote understanding 

among indigenous peoples and others.”  

 

Article 19 is particularly relevant to the use and integration of traditional knowledge in Section 106 

decision making. It states that governments “shall consult and cooperate in good faith with the indigenous 

peoples concerned through their own representative institutions in order to obtain their free, prior and 

informed consent before adopting and implementing legislative and administrative measures that may 

affect them.” In requesting traditional knowledge, federal agencies should be respectful of an Indian 

tribe’s or NHO’s authority to disclose or withhold such information. If such information is shared by an 

Indian tribe or kanaka maoli, the federal agency should obtain permission regarding how and when it is 

used. The NHPA does not require any Indian tribe or NHO to provide federal agencies with traditional 

knowledge simply because it may be valuable information in the context of Section 106 decisions. 

Traditional knowledge belongs to the people who hold it.  

 

Finally, Article 31 states that “indigenous peoples have the right to maintain, control, protect and develop 

their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the 

manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, 

medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and 

traditional games and visual and performing arts. They also have the right to maintain, control, protect 

and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional 

cultural expressions.” Working with indigenous peoples, governments “shall take effective measures to 

recognize and protect the exercise of these rights.” 

 

Accordingly, in the context of the Section 106 process, when a federal agency is working with and 

respectful of an Indian tribe’s or NHO’s special expertise, its actions align with these principles in the 

Declaration.  

 

Conclusion 

 

The ACHP has provided this information to help inform federal agencies of their obligation to incorporate 

traditional knowledge into their Section 106 decision making.  

 

Traditional knowledge is a valuable source of information that federal agencies must recognize and 

incorporate into the Section 106 process to determine whether an undertaking would affect a historic 

property of religious and cultural significance to an Indian tribe or NHO and, if so, how to resolve such 

effects. When a federal agency engages a traditional knowledge consultant, such as a tribal or kanaka 

maoli specialist, traditional practitioner, or tribal or kanaka maoli archaeologist, to inform its 
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identification and evaluation efforts, the agency should compensate that subject matter expert just as other 

subject matter experts would be compensated for their particular and specific knowledge and skills. It has 

long been recognized that archaeologists, historic architects, and architectural historians, among others, 

possess the knowledge and expertise to assist federal agencies in meeting their Section 106 

responsibilities. It has also long been the practice to compensate them for their services when employed 

by a federal agency. The same recognition of the knowledge and expertise that tribal and kanaka maoli 

preservation and traditional practitioners possess is long overdue, and compensation for the employment 

of such consultants is appropriate to assist applicants and federal agencies in the Section 106 process. 

 

Although traditional knowledge and non-Native scientific knowledge may arise from different cultural 

traditions, they are often compatible when integrated appropriately. The ACHP believes that both Native 

and non-Native ways of knowing are important to a full understanding of historic properties that must be 

considered in the Section 106 review process. Listening to indigenous perspectives, even when they 

differ, and taking traditional knowledge into account are vital to achieving informed decisions about 

historic properties.  
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The Appendices 
 

It is helpful for federal agencies and others to be aware of how Indian tribes and NHOs/kanaka maoli, 

intertribal organizations, various international bodies, as well as some governmental agencies have 

characterized traditional knowledge. The following is only a sampling of such sources; therefore, it is 

important to note that these examples are not universal but rather represent the views and understandings 

only of the referenced source.  

 

Common throughout the definitions included here is the reality that traditional knowledge is reflective of 

and often tied to local landscapes as understood through the local community. Regardless of how 

expansive or specific the traditional knowledge is, an important takeaway is that traditional knowledge is 

both held by and verified through the Indian tribe or NHO providing such information; federal agencies 

are not the authority on what constitutes traditional knowledge. As noted previously, the ACHP considers 

traditional knowledge to be the information held by Indian tribes and NHOs and is the special expertise 

they bring to the Section 106 process. 
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Appendix A: 

Traditional Knowledge as Explained by Kanaka Maoli 
 

 

Kaleo Paik, Indigenous First Nation  

 

Our sacred places were chosen and structures erected for specific purposes. The purpose and what it 

served was carried down through traditional knowledge via oral history or practices that have continued 

over time. Therefore the term traditional knowledge can only be defined through the lens of that 

indigenous culture and not through the filters of a process which undermines the very indigenous wisdom 

by vetting it through a science that is not well suited to understand or help make the final decision in 

regards to our sites. 

 

 

Excerpt Provided by Kua'aina Ulu Auamo (KUA) 

 

Hawaiian view of natural resources 

Hawaiian world view emerged from many generations of life in this archipelago, and while beliefs are 

diverse, several key beliefs are common across the islands. One of these common beliefs holds that native 

species are ancestors to humans. This imposes familial responsibilities on people, and engenders respect 

and care for native plants and animals. Many native species are also viewed as physical manifestations of 

akua (gods), linking natural and supernatural worlds, and removing them from the mundane world, and 

requiring the attention devoted to sacred matters. Native species and ecosystems are further viewed as an 

inherent part of place, and cannot be separated from the cultural sense of place. To many Hawaiians, the 

natural world is in an ongoing reciprocal relationship with people that requires dedication and effort to 

maintain. Hawaiian cultural identity, knowledge, and practice are rooted in this reciprocal relationship 

with the land -- and the health of one depends upon the health of the other. 

 

Traditional knowledge 

Traditional Hawaiian knowledge encompasses a broad scope, including knowledge of native species 

diversity, knowledge of ecological processes and patterns, and knowledge of management of land and 

sea. Such knowledge was originally transmitted purely in an oral, trans-generational manner, and remains 

embodied in the names of species and places, and in oli (chants), mo‘olelo (stories), and ‘ōlelo no‘eau 

(proverbs). There recently has been a development of explorations on the process of Hawaiian inquiry: on 

how traditional knowledge is gathered, assessed, and promulgated. This “Hawaiian Science” is 

comparable to conventional “Western Science” in terms of observation, manipulation, testing, and 

promulgation of knowledge. An example of this kind of exploration in the Papakū Makawalu inquiry 

method promises to create a multi-tiered training approach in traditional knowledge that honors and 

reinstates ancient knowledge, but is valid and applicable for modern times. 

 

Hawaiian values 

The values of Hawaiian people are broad-ranging, encompassing all aspects of human interactions with 

each other and with their environment. This paper does not intend to cover all values, but points out that 

many of these values align very well with the cause of conservation. For example: 

 

‘ike: knowledge and deep understanding is highly valued, and essential for survival and producing 

abundance; 

 

ho‘omau: perseverance, continuity and training ensures long term success and perpetuation of life; 
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kānāwai: rules dictate appropriate behavior for places and resources, mitigating abuse, waste and overuse; 

 

laulima: pooling of resources and efforts is characteristic of familial coordination and cooperation which 

extends to nature; 

 

lōkahi: interdependence between all beings is necessary for survival, and the balance of uses is a desirable 

condition; 
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Appendix B:  

TRADITIONAL KNOWLEDGE AS  EXPLAINED BY INDIAN TRIBES 
 

 

Confederated Salish and Kootenai Tribes 

 

Cultural resources are precious Tribal resources. They encompass the Tribes’ elders, languages, cultural 

traditions, and cultural sites. They include the fish, wildlife and plants native to the region and land forms 

and landmarks. Tribal elders and the languages are perhaps the most vital of these resources because they 

teach and communicate the histories and traditional lifestyles of the Tribes. The traditions depend on land 

based cultural resources, the topic of this chapter. These land-based resources include native fish and 

wildlife and their habitats, food and medicinal plants and the areas where they grow, prehistoric and 

historical use sites, and other land areas where Tribal members currently practice cultural traditions.  

 

Hunting, fishing, plant harvesting, hide-tanning, food and medicine preparation, singing, dancing, 

praying, feasting, storytelling and practicing ceremonies are examples of age-old traditions that rely on 

the land and the community of life it supports.  

 

Although each of the Tribes on the Reservation possess distinctive beliefs and practices, the people share 

one important similarity: Tribal people value the Earth—its air, water and land— as the foundation of 

Indian culture. In the words of the Flathead Culture Committee,  

 

 The Earth is our historian, it is made of our ancestors’ bones. It provides us with nourishment, 

 medicine and comfort. It is the source of our independence; it is our Mother. We do not dominate 

 Her, but harmonize with Her.  

 

The Tribes believe everything in nature is embodied with a spirit. The spirits are woven tightly together to 

form a sacred whole (the Earth). Changes, even subtle changes that affect one part of this web affect other 

parts.  

 

Protecting land-based cultural resources is essential if the Tribes are to sustain Tribal cultures. This is one 

of the most important goals of Tribal natural resource management on the Reservation. It is also a goal 

that the Tribes have for Tribal aboriginal territories managed by other entities.
2
 

 

 

Traditional Indigenous Knowledge – John Brown, Narragansett Indian Tribe 

 

Traditional indigenous knowledge is what Indian tribes and Native Hawaiians bring to the Section 106 

process in identifying, evaluating and determining effects to historic properties of religious and cultural 

significance to them. In simple terms, it is their way of knowing about these places. 

 

Each culture has its unique way of knowing things, of viewing the world, of expressing their views and 

ideas. Different cultures can look at the same object, place, or living thing but may have very different 

knowledge about it or even have similar knowledge but express that knowledge differently. For example, 

a non-Native woman might look at a maple tree and think of it as a tree and source of maple syrup. A 

Native woman might look at the same tree and see it as a spirit being or source of medicine or power. In 

historic preservation, an archaeologist might examine a site and see its potential to yield archeological 

information about the past while a Native person might know it as a place of power and spiritual 

                                                      
2
 CONFEDERATED SALISH & KOOTENAI TRIBES - COMPREHENSIVE RESOURCES PLAN 
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significance. An archaeologist might have to use technology and dig into the site to obtain the information 

while a Native person might see certain clues on the surface that indicate the type of place it is without 

having to physically disturb the site. The archaeologist obtained his or her knowledge through a non-

Native education system and practice while the Native person might have obtained his or her knowledge 

through a system of learning specific to that culture. The content of such learning may also have been 

very different than that passed down to the archaeologist.  

 

Traditional Knowledge is a non-linear expression that considers math, sciences, history, psychology, 

structural engineering and religion all at once from multiple vectors. 

 

We are looking at the same reality; Traditional Knowledge simply expresses reality differently.  

So, what is needed is a translation process so that two or more parties can communicate, come to an 

understanding and reach common ground. 

  
 

CONCEPTUALIZING TRADITIONAL KNOWLEDGE: Tejon Indian Tribe 

 

Traditional Knowledge (“TK”) is the deep generational wisdom gleaned via indigenous peoples’ 

symbiotic relationship with their super/natural environments over millennia of sustainable coexistence 

with those environments. Therefore, TK can include agricultural, anthropological, astronomical, 

biological, cultural, ecological, geological, historical, mathematical, medical, pharmacological, 

philosophical, spiritual and various other types of modern academic data, which are typically commingled 

by most aboriginal societies into a holistic and interdisciplinary ‘science’ or TK. While the ontological 

value of TK is derived from its persistence through the millennia (via, e.g., traditional practices, oral 

histories, cosmologies, etc.), its epistemological value is derived from the epigenetic and ethnolinguistic 

access that is only available to the aboriginal society maintaining a particular TK. Consequently, the 

ability to document, implement, interpret, transmit and/or otherwise utilize TK is only possible with the 

proactive participation of the indigenous keeper(s) of the TK. The Tejon Indian Tribe acknowledges that 

each aboriginal society maintains a discrete TK; thereby, making it impossible to provide a universal 

definition for TK. However, it is not implausible for multiple TKs to align, either partially or wholly, 

along the aforementioned principles. 

 

 

TRADITIONAL KNOWLEDGE: Cheyenne River Sioux Tribe 

 

The Cheyenne River Sioux Tribe realizes the principles established by the Department of the Interior in 

National Register Bulletin 38, “Guidelines for Evaluating and Documenting Traditional Cultural 

Properties.” This document states: “A traditional cultural property, then can be defined generally as one 

that is eligible for inclusion in the National Register because of its association with cultural practices or 

beliefs of a living community that (a) are rooted in that community’s history, and (b) are important in 

maintaining the continuing cultural identity of the community.” 

 

Site descriptions embodying a lifeway which has been ancestrally communicated through oral tradition, 

when transmitted to a professional of non-native descent, has typically been diminished as knowledge that 

is incidental information or addendum that is relevant but not essential to determine a site’s significance 

or eligibility to the National Register of Historic Places. Eligibility criterion determination measures are 

not inclusive of those Native attested descriptive tangible or intangible values of a site’s content. This 

condition prompts the non-native communities of researchers to seek to determine validation by scientific 

weights, measures, research of non-native theses and dissertations, and lastly, replication. In previous 

projects where Oceti Sakowin TCS have disclosed site information has led to traditional knowledge being 

appropriated without Oceti Sakowin permission. Perceptions engendered by the non-native researcher 
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becomes an erroneous depiction that is cited and compounded by citation and reference over time. 

Essentially, Oceti Sakowin knowledge is not a commodity that an academic degree can validate, or be 

owned via non-native scholarly research objectives and thereby be discounted of historical/cultural 

relevance. 

 
Susanville Indian Rancheria 

Melany L Johnson, THPO/NAGPRA Coordinator 

 

Traditional Ecological Knowledge, TEK, when I first heard of this term I didn’t know what it was and 

thought to myself I need to ponder this. TEK refers to the aboriginal, indigenous, Native form of 

knowledge, practice, and belief. It is passed down from generation to generation, culturally. It’s the 

relationship of us, as living human beings and our environment; which is also living. 

 

TEK is controversial in management and science. Science uses data based on research and 

experimentation. We as Native Americans know the cultural knowledge as it has been passed down from 

Great Grandparents to Grandparents to parents to children, to grandchildren. It’s the Circle of Life. It is 

how we survived for thousands of years, even in hostile environments. We are the experts.  

 

We suffered a DISCONNECT when our California homelands were invaded by Europeans, pioneers, and 

the 49er’s. While it’s true that we suffered Genocide, we are here today because our Great Grandparents 

were lucky enough, cleaver enough to stay alive. But, they had to sacrifice so much for us to be here, right 

now, right at this moment.   

 

For me, my language was forbidden, my Grandma wanted us to be assimilated…But, she took us out in 

the woods and in the meadows to gather foods and medicine. We know how to take care of the plants, 

what to do to make them come back again next year. We know how to make acorn soup and jellies. We 

know how to gather basket materials and how to burn. We know the places of importance, medicine 

places, food sources, roots, Sacred areas.  

 

Everything is related, everything is connected, Mother Earth, Water, Air, the four legged, the two legged, 

the winged, the trees, our food. We are all connected; we need to take care of our resources.  

 

You must also understand, non-natives cannot do TEK. They can understand, they can be respectful…but 

it’s not their job to sing, pray, give offering to our sites. That is our job.    

 

 

Traditional Indigenous Knowledge 

 Sunshine Thomas-Bear, Winnebago Tribe of Nebraska 

 

Traditional Knowledge (TK) to the Winnebago Tribe of Nebraska is a connection to all things. We are 

connected from the air we breathe, the ground we walk on, to the foods we grow, the animals and plants 

we share our earth with, the connectedness with all things our creator put on this earth. We grow and 

respect all of these things in our lifetime, knowing that one day we will return to the earth and the cycle of 

life will continue.  

 

Although colonization and the genocide of our people has taken its toll, loss of lands, culture, language 

and family structure, through TK we continue to learn, grow and become what our ancestors wanted for 

us. We are, our ancestor’s prayers; answered. The battle to let go of the historical trauma of our people, 

learn from what we have left of TK, and form our culture and language from what we can reconstruct and 

reconnect with has and will be an ongoing battle but through TK we know where we come from, our oral 
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history, our lands our ancestors have walked on, finding our way back and knowing it is our place, here. 

Through perseverance and resistance, we continue to protect our culture, lands, and language, all of this 

possible through TK.  

 

The Winnebago Tribe of Nebraska knows the battle for our lands and have suffered through the loss of 

our homelands and the split of our people and families due to removal. Finding our way back and 

protecting the lands we have left is extremely important to us. Unfortunately, we have to rely on a 

government that we know we cannot trust, that has not upheld their treaties with our people and learn to 

work with them to protect what little we have left.  

 

Our people are aware that this form of knowledge, this blessing of being connected to everything is not a 

Western belief, nor can it be comprehended by many who are not Indigenous. There is a disconnect. Our 

people belong in all areas where decisions are being made, not only for our lands, but our culture, 

language, foods, children and people. No one can understand what we need and what our lands need but 

us. The world as a whole is not pieces to be broken up and to profit from, it is living and breathing and 

our people, all Indigenous people have a job to uphold, to protect our lands through our connection to all 

things.  

 

 

 

Confederated Tribes of the Colville Reservation Tribal Historic Preservation Office 
 

We have been called on to defend traditional information, knowledge, and places frequently in the last 

few years in relation to state, local, federal and international undertakings here in the Columbia Plateau. 

Our comments regarding TEK, Sacred Sites, places of religious and cultural significance, Indian trust 

assets, traditional foods’ role in maintaining healthy minds and bodies, and the association between 

historic properties and ceremonial and ritual use is voluminous and compound. This is particularly true 

when determining areas of potential effect and cultural resource ties to natural resources, for example, the 

relationship between spirituality and full life cycle anadromous fish passage in the Upper Columbia 

River, or the importance of air and water quality to traditionally gathered food and medicinal plants. Each 

iteration of justifying Native American traditional practices in light of various undertakings and impacts is 

individualized and not easily condensed.   
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Appendix C:   

TRADITIONAL KNOWLEDGE AS EXPLAINED BY INTERTRIBAL 

ORGANIZATIONS 
 

Affiliated Tribes of Northwest Indians 
 

The Affiliated Tribes of Northwest Indians (ATNI), an intertribal organization comprised of 57 tribes, 

passed Resolution #11-77 stating that traditional ecological knowledge is “…an accumulation of centuries 

of knowledge, practice, and belief, evolving by adaptive processes and handed down through generations 

by cultural transmission.” ATNI’s resolution includes significant statements regarding the need for the 

United States and its agencies to “recognize and respect Tribal traditions, ordinances and expectations 

regarding access to and respectful use of their traditional ecological knowledge.”  

 

 

National Congress of American Indians 

 

The National Congress of American Indians (NCAI), an intertribal organization, addressed traditional 

knowledge in Resolution REN-13-035, “Request for Federal Government to Develop Guidance on 

Recognizing Tribal Sovereign Jurisdiction over Traditional Knowledge.” The resolution explains that 

traditional knowledge is a core part of tribal identities and ways of life, is highly spiritual, and carries 

responsibilities for its appropriate uses. NCAI goes on to explain that traditional knowledge includes, but 

is not limited to, the use of medicinal plants, knowledge of traditional habitats, and that some traditional 

knowledge is so sacred that it cannot be shared outside of tribal societies and traditional holders. Finally, 

NCAI also explains that there is increasing acknowledgement that tribal traditional knowledge is 

equivalent to scientific knowledge in solving environmental problems. 
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Appendix D: 

TRADITIONAL KNOWLEDGE AS EXPLAINED BY GOVERNMENT 

AGENCIES 
 

U.S. Mission to the United Nations 
 

In the 2019 U.S. Statement: UN Permanent Forum to the U.N. (PFII) Eighteenth Session Agenda Item 9: 

Traditional Knowledge: Generation, Transmission, and Protection, the U.S. Mission acknowledged the 

role of traditional knowledge in U.S. government decision making: 

 

“The United States engages and works with Indian tribes, Native Hawaiian organizations and 

other indigenous communities to support, share, utilize and protect traditional knowledge. We 

have a legal framework in place to incorporate traditional knowledge into U.S. government 

decision-making.”   

 

U.S. Bureau of Ocean Energy Management
3 

 

 

Traditional knowledge can be defined as a body of evolving practical knowledge based on observations 

and personal experience of indigenous residents over an extensive time period. It can be described as 

information based on the experiences of a people passed down from generation to generation. It includes 

extensive understanding of environmental interrelationships and can provide a framework for determining 

how resources are used and shared. 

BOEM acknowledges that traditional knowledge is the following: 

 Holistic 

 Local and highly contextual 

 Shared through kinship that promotes survival and well-being 

 Dynamic rather than rigid 

 Based on experience 

 More than a collection of observations 

 An important sociocultural component that anchors community values and can be part of a 

community’s spiritual and cultural identity 

 A framework that emphasizes a fundamental sense of unity in which people are viewed as part of 

the environment. 

 

U.S. Fish and Wildlife Service 
 

The U.S. Fish and Wildlife Service (FWS) discusses traditional knowledge in its fact sheet, Traditional 

Ecological Knowledge for Application by Service Scientists as follows: 

 

“Also called by other names including Indigenous Knowledge or Native Science, (hereafter, 

TEK) refers to the evolving knowledge acquired by indigenous and local peoples over hundreds 

or thousands of years through direct contact with the environment. This knowledge is specific to a 

location and includes the relationships between plants, animals, natural phenomena, landscapes 

and timing of events that are used for lifeways, including but not limited to hunting, fishing, 

                                                      
3
 https://www.boem.gov/about-boem/traditional-knowledge 

 

https://www.fws.gov/nativeamerican/pdf/tek-fact-sheet.pdf
https://www.fws.gov/nativeamerican/pdf/tek-fact-sheet.pdf
https://www.boem.gov/about-boem/traditional-knowledge
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trapping, agriculture, and forestry. TEK is an accumulating body of knowledge, practice, and 

belief, evolving by adaptive processes and handed down through generations by cultural 

transmission, about the relationship of living beings (human and non-human) with one another 

and with the environment. It encompasses the world view of indigenous people which includes 

ecology, spirituality, human and animal relationships, and more.” 

 

 

National Park Service 
 

The National Park Service (NPS) has a webpage devoted to traditional ecological knowledge and 

describes it as: 

 

“Traditional Ecological Knowledge (TEK) is the on-going accumulation of knowledge, practice 

and belief about relationships between living beings in a specific ecosystem that is acquired by 

indigenous people over hundreds or thousands of years through direct contact with the 

environment, handed down through generations, and used for life-sustaining ways. This 

knowledge includes the relationships between people, plants, animals, natural phenomena, 

landscapes, and timing of events for activities such as hunting, fishing, trapping, agriculture, and 

forestry. It encompasses the world view of a people, which includes ecology, spirituality, human 

and animal relationships, and more. 

 

TEK is also called other names, such as Indigenous Knowledge, Native Science.” 

 

 

State of California 
 

AB-275 Native American cultural preservation (2020): 

 

“Tribal traditional knowledge” means knowledge systems embedded and often safeguarded in the 

traditional culture of California Indian tribes and lineal descendants, including, but not limited to, 

knowledge about ancestral territories, cultural affiliation, traditional cultural properties and landscapes, 

culturescapes, traditional ceremonial and funerary practices, lifeways, customs and traditions, climate, 

material culture, and subsistence. Tribal traditional knowledge is expert opinion.  
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Appendix E: 

TRADITIONAL KNOWLEDGE AS EXPLAINED BY INTERNATIONAL 

BODIES 
 

The United Nations Educational, Scientific and Cultural Organization (UNESCO) 

 

UNESCO defines traditional knowledge as “knowledge, innovations, and practices of indigenous and 

local communities around the world. Developed from experience gained over the centuries and adapted to 

the local culture and environment, traditional knowledge is transmitted orally from generation to 

generation. It tends to be collectively owned and takes the form of stories, songs, folklore, proverbs, 

cultural values, beliefs, rituals, community laws, local language and agricultural practices, including the 

development of plant species and animal breeds. Traditional knowledge is mainly of a practical nature, 

particularly in such fields as agriculture, fisheries, health, horticulture, forestry and environmental 

management in general.”
4
 

 

 

UN Permanent Forum on Indigenous Issues: Study on the treatment of traditional knowledge in the 

framework of the United Nations Declaration on the Rights of Indigenous Peoples and the post-

2015 development agenda 2/2/15 

 

“Traditional knowledge also encompasses traditional cultural expression and manifestations of sciences, 

technologies and cultures, including knowledge of human and genetic resources, seeds, medicines, flora 

and fauna, as well as oral traditions, literatures, designs, traditional sports and games and visual and 

performing arts.” 

 

“In the WIPO context, traditional knowledge is considered to consist of traditional knowledge per se 

(techniques, practices, skills and innovations), traditional cultural expressions (the forms through which a 

traditional culture expresses itself, such as music, symbols or painting) and the genetic resources 

associated with traditional knowledge (such as medicinal plants or traditional crops).” 

 

“Traditional knowledge is knowledge concerning the environment in which indigenous peoples live 

which is passed on from one generation to another in written and oral form on the basis of their own 

cultural codes. The knowledge is intangible, inalienable, imprescriptible and non-seizable. Traditional 

knowledge is a system of innovations and practices, and the only way of guaranteeing the survival of this 

knowledge and the associated best practices is to protect indigenous lands and ensure that both indigenous 

peoples and the biodiversity resources on their lands survive.” 

 

“Traditional knowledge refers to knowledge, innovations and practices of indigenous peoples around the 

world which is developed through experience gained over the centuries, adapted to the local culture and 

environment and passed on orally from generation to generation (see the Declaration of the Indigenous 

Women’s Biodiversity Network). It tends to be collectively owned and takes the form of stories, songs, 

proverbs, cultural values, beliefs, rituals, laws and community rules, local language, art and agricultural 

practices, including the development of plant and animal species. It is sometimes referred to as oral 

tradition because it is transmitted orally but is also expressed through song, dance, paintings, sculptures or 

carvings. Traditional knowledge is mainly practical knowledge and covers areas such as agriculture, 

fishing, health, horticulture, forestry and environmental management (see 

www.cbd.int/traditional/intro.shtml). “ 

                                                      
4
 Traditional knowledge | UNESCO UIS 

http://www.cbd.int/traditional/intro.shtml
http://uis.unesco.org/en/glossary-term/traditional-knowledge
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“Self-determination is closely linked to the generation, transmission and protection of traditional 

knowledge, given that indigenous peoples have the right to determine their own conditions for 

safeguarding and developing their knowledge.” 

 

“Indigenous languages represent complex systems of knowledge that have been developed over thousands 

of years and are inextricably linked to lands, waters, territories and resources. Each indigenous language 

represents a unique framework for understanding the world in all its complexity and is a repository of 

traditional knowledge…” 

 

“Indigenous languages are key to ensuring the continuation and transmission of culture, customs and 

history as part of the heritage and identity of indigenous peoples.” 

 

 

World Intellectual Property Organization 

 

Traditional knowledge (TK) is knowledge, know-how, skills and practices that are developed, sustained 

and passed on from generation to generation within a community, often forming part of its cultural or 

spiritual identity. 

 

While there is not yet an accepted definition of TK at the international level, it can be said that: 

TK in a general sense embraces the content of knowledge itself as well as traditional cultural 

expressions, including distinctive signs and symbols associated with TK. 

 

TK in the narrow sense refers to knowledge as such, in particular the knowledge resulting from 

intellectual activity in a traditional context, and includes know-how, practices, skills, and innovations. 

 

Traditional knowledge can be found in a wide variety of contexts, including: agricultural, scientific, 

technical, ecological and medicinal knowledge as well as biodiversity-related knowledge. 

(https://www.wipo.int/tk/en/tk/, 1/2020) 

 

 

 

 

https://www.wipo.int/tk/en/folklore/
https://www.wipo.int/tk/en/folklore/
https://www.wipo.int/tk/en/tk/
















Memorandum of Understanding 
Among 

U.S. Department of Defense 
U.S. Department of the Interior 
U.S. Department of Agriculture 

Department of Energy 
Advisory Council on Historic Preservation 

on 
Interagency Coordination and Collaboration for the 

Protection of Indian Sacred Sites 

I. Purpose and Principles 

The Departments of Defense, Interior, Agriculture, and Energy, and the Advisory Council on 
Historic Preservation, (Participating Agencies) entered into the Memorandum of Understanding, 
Interagency Coordination and Collaboration for the Protection of Indian Sacred Sites (MOU), to 
improve the protection of, and tribal access to, Indian sacred sites through enhanced and 
improved interdepartmental coordination and collaboration. 

The Participating Agencies have amended the duration of the MOU from its original deadline of 
December 31 , 2017, to December 31 , 2024, in order to accomplish all of the commitments in the 
MOU. All other terms of the MOU, originally executed on December 5, 2012, remain the same. 

II. Background 

Federal land managing agencies hold in public trust a great diversity of landscapes, including 
many culturally important sites held sacred by Indian tribes. Indian tribes are defined here as an 
American Indian or Alaska Native tribe, band, nation, pueblo, village, or community that the 
Secretary of the Interior acknowledges to exist as an Indian tribe pursuant to Public Law No. 
103-454, 108 Stat. 4791. All Federal agencies are responsible for assessing the potential effects 
of undertakings they carry out, fund, or permit on historic properties of traditional cultural and 
religious importance to Indian tribes including sacred sites. While the physical and 
administrative contexts in which Federal agencies encounter sacred sites vary greatly, similarities 
do exist. Because of those similarities, the Participating Agencies recognize that consistency in 
policies and processes can be developed and applied, as long as they remain adaptable to local 
situations. 

For purposes of this MOU, a "sacred site" retains the same meaning as provided in Executive 
Order 13007; that is" ... any specific, discrete, narrowly delineated location on Federal land that 



is identified by an Indian tribe, or Indian individual determined to be an appropriately 
authoritative representative of an Indian religion, as sacred by virtue of its established religious 
significance to, or ceremonial use by, an Indian religion; provided that the tribe or appropriately 
authoritative representative of an Indian religion has informed the agency of the existence of 
such a site." Such sacred sites may also be eligible for the National Register of Historic Places 
as historic properties of religious and cultural significance to Indian tribes. 
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Sacred sites often occur within a larger landform or are connected through features or 
ceremonies to other sites or a larger sacred landscape. Agencies should consider these broader 
areas and connections to better understand the context and significance of sacred sites. Sacred 
sites may include, but are not limited to geological features, bodies of water, archaeological sites, 
burial locations, traditional cultural properties, and stone and earth structures. 

III. Authorities Which May be Relevant to the Protection and Preservation of Sacred Sites 

The Participating Agencies will review the following authorities to determine their potential 
relevance to sacred sites and to determine if additional inter-agency measures may be warranted 
to better protect sacred sites. 

Executive Order 13007: Indian Sacred Sites 
National Historic Preservation Act 
National Environmental Policy Act 
Native American Graves Protection and Repatriation Act 
American Indian Religious Freedom Act 
Religious Freedom Restoration Act 
Executive Order 13175: Consultation and Coordination with Indian Tribal Governments 

IV. Participating Agency Agreement 

The Participating Agencies hereby agree to work together to accomplish, and consult with Indian 
tribes as appropriate in developing and implementing, the following actions: 

1. Creating a training program to educate all Federal staff on (a) the legal protections and 
limitations regarding the accommodation of, access to, and protection of sacred sites and 
(b) consulting and collaborating effectively with Indian tribes, tribal leaders, and tribal 
spiritual leaders to address sacred sites; 

2. Developing guidance for the management and treatment of sacred sites including best 
practices and sample tribal-agency agreements; 

3. Creating a website that includes links to information about Federal agency 
responsibilities regarding sacred sites, agency tribal liaison contact information, the 
websites of the agencies participating in this MOU, and information directing agencies to 
appropriate tribal contact information for project consultation and sacred sites issues; this 
website would be hosted by one of the Participating Agencies; 

4. Developing and implementing a public outreach plan focusing on the importance of 
maintaining the integrity of sacred sites and the need for public stewardship in the 
protection and preservation of such sites; 
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5. Identifying existing confidentiality standards and requirements for maintaining the 
confidentiality of sensitive information about sacred sites, analyzing the effectiveness of 
these mechanisms, and developing recommendations for addressing challenges regarding 
confidentiality; 

6. Establishing management practices that could be adopted by Participating Agencies, 
for example, these could include mechanisms for the collaborative stewardship of sacred 
sites with Indian tribes, such as Federal-tribal partnerships in conducting landscape-level 
cultural geography assessments; 

7. Identifying impediments to Federal-level protection of sacred sites and making 
recommendations to address the impediments; 

8. Developing mechanisms to exchange/share subject matter experts among Federal 
agencies and identifying contracting mechanisms for obtaining tribal expertise; 

9. Developing outreach to non-Federal partners to provide information about (a) the 
political and legal relationship between the United States and Indian tribes, (b) Federal 
agency requirements to consult with Indian tribes, and ( c) the importance of maintaining 
the integrity of sacred sites; 

10. Exploring mechanisms for building tribal capacity to participate fully in consultation 
with Federal agencies and to carry out the identification, evaluation, and protection of 
sacred sites; and 

11. Establishing a working group of appropriate staff from each of the Participating 
Agencies to facilitate the implementation of the provisions of this MOU and address 
issues as they arise. The working group will develop an action plan for implementation of 
this MOU within 90 days. Participating Agency representatives will serve on the working 
group until replaced by their Agencies. The working group will be chaired by one of the 
Participating Agencies chosen by majority vote of the working group and will serve a 
2-year term. At the expiration of the chair's term, the Participating Agencies shall select a 
new chair from among the Participating Agencies. 

V. Non-Funding Obligating Document 

Participating Agencies will handle their own activities and use their own resources in pursuing 
these objectives. Each party will carry out its separate activities in a coordinated and mutually 
beneficial manner. 

Nothing in this MOU shall obligate any Participating Agency to obligate or transfer funds. 
Specific work projects or activities that involve the transfer of funds, services, or property among 
the various Participating Agencies will require execution of separate agreements and will be 
contingent upon the availability of appropriated funds. Any such activities must be 
independently authorized by appropriate statutory authority. This MOU does not provide such 
authority. Negotiation, execution, and administration of each such agreement must comply with 
all applicable statutes and regulations. 



4 

VI. Third Parties 

This MOU is not intended to, and does not create any right, benefit, or trust responsibility, 
substantive or procedural, enforceable at law or equity, by any party against the United States, its 
agencies, its officers, or any person. 

VII. Administrative Provisions 

1. This MOU takes effect upon the signature of all Participating Agencies, and shall 
remain in effect until December 31 , 2024. This MOU may be further extended or 
amended upon written consent from any Participating Agency and the subsequent written 
concurrence of the others. 

2. Any Participating Agency can opt out of this MOU by providing a 60-day written 
notice to the other signatories. 

3. Any additional Federal agencies may become Participating Agencies in this MOU at 
any time during the duration of the MOU. Participation will be evidenced by an agency 
official signature on the MOU. 

VIII. Signatures 

SEP 2 3 2016 

Secretary of the Interior 



VI. Third Parties 

This MOU is not intended to, and does not create any right, benefit, or trust responsibility, 
substantive or procedural, enforceable at law or equity, by any party against the United States, its 
agencies, its officers, or any person. 

VII. Administrative Provisions 

I. This MOU takes effect upon the signature of all Participating Agencies, and shall 
remain in effect until December 31, 2024. This MOU may be further extended or 
amended upon written consent from any Participating Agency and the subsequent written 
concurrence of the others. 

2. Any Participating Agency can opt out of this MOU by providing a 60-day written 
notice to the other signatories. 

3. Any additional Federal agencies may become Participating Agencies in this MOU at 
any time during the duration of the MOU. Participation will be evidenced by an agency 
official signature on the MOU. 

SEP 2 3 2016 
Ashton Carter Date 
United States Secretary of Defense 



VI. Third Parties 

This MOU is not intended to, and does not create any right, benefit, or trust responsibility, 
substantive or procedural, enforceable at law or equity, by any party against the United States, its 
agencies, its officers, or any person. 

VII. Administrative Provisions 

1. This MOU takes effect upon the signature of all Participating Agencies, and shall 
remain in effect until December 31, 2024. This MOU may be further extended or 
amended upon written consent from any Participating Agency and the subsequent written 
concurrence of the others. 

2. Any Participating Agency can opt out of this MOU by providing a 60-day written 
notice to the other signatories. 

3. Any additional Federal agencies may become Participating Agencies in this MOU at 
any time during the duration of the MOU. Participation will be evidenced by an agency 
official signature on the MOU. 

VIII. Signatures 

Date / 1 

Secretary 
U.S. Department of Agriculture 
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VIII. Signatures 

Ashton Carter 
Secretary 
U.S. Department of Defense 

Sally Jewell 
Secretary 
U.S. Department of the Interior 

Thomas J. Vilsack 
Secretary 
U.S. Department of Agriculture 

Em~ 
Secretary 
U.S. Department of Energy 

Milford Wayne Donaldson, F AIA 
Chairman 
Advisory Council on Historic Preservation 
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Date 

Date 

Date 

AUG 72 2016 

Date 

Date 



,, JUl/2.tJ\(.. 
Milford Wayne Donaldso Date 
Chairman 
Advisory Council on Histo · c Preservation 



 

 

                 
 

MEMORANDUM OF UNDERSTANDING 

REGARDING INTERAGENCY COORDINATION AND COLLABORATION 

FOR THE PROTECTION OF TRIBAL TREATY RIGHTS 

RELATED TO NATURAL RESOURCES 

 

White House Tribal Nations Conference 

November 29, 2016 

The White House Council on Native American Affairs Environment, Climate Change, and 

Natural Resources Subgroup developed the attached memorandum of understanding (MOU).  

The MOU affirms the signatory Agencies’ commitment to protect tribal treaty rights and  

similar tribal rights relating to natural resources through consideration of such rights in  

agency decisionmaking processes and enhanced interagency coordination and collaboration.   

The following agencies are signatories to the MOU as of the above date:   

 U.S. Department of the Interior 

 U.S. Department of Agriculture  

 U.S. Department of Justice 

 U.S. Department of Commerce 

 U.S. Department of Defense 

 U.S. Environmental Protection Agency 

 U.S. Department of Transportation 

 White House Council on Environmental Quality 

 Advisory Council on Historic Preservation 

This list will be updated as other agencies join the MOU. 
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MEMORANDUM OF UNDERSTANDING 

among the 

U.S. Department of the Interior,  

U.S. Department of Agriculture,  

U.S. Department of Justice , 

U.S. Department of Commerce,  

U.S. Department of Defense,  

U.S. Environmental Protection Agency, 

U.S. Department of Transportation, 

White House Council on Environmental Quality, 

Advisory Council on Historic Preservation 

 

REGARDING INTERAGENCY COORDINATION AND COLLABORATION  

FOR THE PROTECTION OF TRIBAL TREATY RIGHTS   

 

I. Purpose and Principles 

 

The signatory agencies (Parties) enter into this Memorandum of Understanding (MOU)  

to affirm our commitment to protect tribal treaty rights and similar tribal rights relating to  

natural resources through consideration of such rights in agency decisionmaking processes  

and enhanced interagency coordination and collaboration. 

 

II. Background 

 

From 1778 to 1871, the Federal Government’s relations with American Indian tribes were 

defined and conducted largely through the treaty-making process.  These treaties established 

unique sets of rights, benefits, and conditions for the treaty-making tribes that agreed to cede 

millions of acres of their homelands to the United States in return for recognition of property 

rights in land and resources and Federal protections.  
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Through treaty-making, Indian tribes granted land and other natural resources to the United 

States, while retaining all rights not expressly granted.  Treaties with American Indian tribes 

cover a wide variety of subjects, including rights reserved by tribes relating to natural resources, 

such as the right to hunt, fish, and gather both on land ceded or given up by tribes, and on land 

retained by tribes.  Although the treaty-making era ended in 1871, Federal treaties with tribes 

ratified by the U.S. Senate remain the law.   

 

Under the U.S. Constitution, treaties are part of the supreme law of the land, with the same legal 

force and effect as Federal statutes.  Treaties bind both the Federal Government and the signing 

Indian tribe or tribes, and generally constitute recognition of rights to lands and resources, as 

well as rights to fish, hunt, and gather.  As such, the Federal Government has an obligation to 

honor and respect tribal rights and resources that are protected by treaties.  This means that 

federal agencies are bound to give effect to treaty language and, accordingly, must ensure that 

federal agency actions do not conflict with tribal treaty rights.  Integrating consideration of  

tribal treaty rights into agency decisionmaking processes is also consistent with the Federal 

Government’s trust responsibility to federally recognized tribes.   

 

After the treaty-making era ended in 1871, agreements between tribes and the Federal 

Government were instead generally memorialized through other sources of law, including  

Acts of Congress, such as land claims settlement acts, and in some cases through executive 

orders.  The Parties recognize that, like treaties, these other sources of federal law may also 

protect reserved tribal rights relating to natural resources.  The Parties intend to consider  

these other natural resources rights as well, as part of the activities listed below. 

 

III. Participating Agency Agreement 

 

The Parties, as members of the White House Council on Native American Affairs, Environment, 

Climate Change, and Natural Resources Subgroup, will work together and consult with federally 

recognized tribes, as appropriate, in developing and implementing the following actions: 

 

1. Continue the Parties’ current efforts to integrate consideration of tribal treaty rights 

into their decisionmaking processes to ensure that agency actions are consistent with 

such applicable rights; 

 

2. Develop and share tools and resources to identify, understand, and analyze tribal 

treaty rights that may be affected by agency actions; 

 

3. Consider tribal treaty rights as part of the Parties’ respective tribal consultation 

policies and procedures; 

 

4. Identify and share best practices for considering tribal treaty rights in Federal 

decisionmaking processes, for example, in determining the potential effect of 
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proposed agency actions on tribal treaty rights, or in analyzing potential 

environmental impacts of Federal actions pursuant to the National Environmental 

Policy Act, 42 U.S.C. § 4321 et seq.; and  

 

5. Establish a working group with members from each of the Parties to enhance 

interagency collaboration and coordination and address significant issues as they 

arise.  This working group will include a sub-group of agency attorneys to provide 

legal support to the working group and facilitate interagency coordination on legal 

issues relating to tribal treaty rights. 

 

IV. General Provisions and Limitations 

 

This MOU is a voluntary agreement that expresses the good-faith intentions of the Parties, is  

not intended to be legally binding, does not create any contractual or fiscal obligations, and is  

not enforceable by any party.  It does not create any right or benefit, substantive or procedural, 

enforceable by law or equity, by any party, against the Parties, their officers or employees, or  

any other person. This MOU does not direct or apply to any person outside of the Parties.   

 

All commitments made by the Parties in this MOU are subject to the availability of appropriated 

funds and budget priorities. Nothing in this MOU, in and of itself, obligates the Parties to expend 

appropriations or to enter into any contract, assistance agreement, interagency agreement, or 

incur other financial obligations.  Any transaction involving transfers of funds between the 

Parties to this MOU will be handled in accordance with applicable laws, regulations, and 

procedures under separate written agreements.   

 

V. Administrative Provisions 

 

1. This MOU takes effect upon signature of the Parties and shall remain in effect until 

December 31, 2021.  This MOU may be extended or amended upon written request 

from any Party and the subsequent written concurrence of the others. 

 

2. Any Party can opt out of this MOU by providing a 60-day written notice to the other 

signatories. 

 

3. Other Federal agencies may participate in this MOU at any time while the MOU is in 

effect.  Participation will be evidenced by an agency official signature on the MOU. 

 

VI. Signatures of the Parties of the MOU on Tribal Treaty Rights 

 

See attachments. 
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NOV 0 9 2016 
Ashton Cai1er Date 

United States Secretary of Defense 
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Christina Goldfuss 
Managing Director 
White House Council 

on Environmental Quality 

09/26/16 
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Memorandum of Understanding among Participating
Agencies of the Native Hawaiian Federal Interagency Working Group

I. Introduction

The Native Hawaiian Federal Interagency Working Group (Working Group) began its efforts in
2006 with the development of the Department of the Interior Native Hawaiian Organization List.
This list (Native Hawaiian Organization List, 72 Fed. Reg. 54672 (September 26, 2007)) is now used
by Federal Agencies seeking to consult with the Native Hawaiian Community through Native
Hawaiian organizations. After other similar joint agency projects, on February 17, 2011, the U.S.
Department of the Interior, the U.S. Department of Defense, and the Advisory Council on Historic
Preservation signed a memorandum of understanding (MOU) formally establishing the Working
Group. Accomplishments of the Working Group include: creation of the Department of Defense
Consultation Policy with Native Hawaiian Organizations; A Handbook for Consultation with Native
Hawaiian Organizations in the Section 106 Review Process; and The Native Hawaiian Community
Guide to Federal Programs and Services.

The Working Group continues to provide guidance and assist Federal Agencies with their
compliance activities associated with (1) administration of Federal Programs that directly and/or
uniquely affect the Native Hawaiian community and (2) consultation with Native Hawaiian
organizations regarding the potential effects of Federal Programs and activities on Native Hawaiian
organizations' resources, rights, or lands. Per this MOU, the members of the Working Group are the
Office of Native Hawaiian Relations (ONHR) within the Department of the Interior, the Office of
the Deputy Assistant Secretary of Defense for Environment, Safety, and Occupational Health, within
the Department of Defense, the Advisory Council on Historic Preservation, and the Small Business
Administration.

ONHR has the lead in organizing the Working Group consistent with P.L. 108-199, Div. H, Sec. 148
(118 Stat. 445), which established ONHR as a focal point among Federal Agencies for coordination
of information regarding consultation with Native Hawaiian organizations. The Working Group
anticipates that additional Federal Agencies that administer Federal Programs to Native Hawaiian
organizations or have consultation responsibilities to Native Hawaiian organizations will join the
Working Group by signing the MOU in the future.

II. Purpose

Federal Agencies are required to consult with Native Hawaiian organizations before taking any
action that may have the potential to significantlyaffect Native Hawaiian resources, rights, or lands.
To that end, the first purpose of this Working Group is to establish processes to assist federal
agencies with the identification of impediments to meaningful, regular, and appropriate consultation

I
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Briefing Room  

Readout of the Biden-Harris 

Administration’s First Meeting of the White 

House Council on Native American Affairs  

April 23, 2021 • Statements and Releases  

Today, Secretary of the Interior Deb Haaland and Domestic Policy Advisor Susan Rice convened 

the first meeting of the White House Council on Native American Affairs in the Biden-Harris 

Administration. The Council will coordinate with Tribal Nations as it advances work on key 

issues such as climate change, Tribal homelands and treaties; economic development, energy and 

infrastructure; health; education; public safety and justice; and international Indigenous issues. 

Ten Cabinet Secretaries and other top government officials participated in discussions focused 

on strengthening the Nation-to-Nation relationship, improving tribal consultation, and 

formalizing the working committees of the Council. 

In addition, the White House today announced that it will hold a White House Tribal Leaders 

Summit in late 2021. The purpose of the Summit is to provide an opportunity for the leaders 

from the 574 federally recognized Tribal Nations to have an opportunity to interact directly with 

the President and representatives from the highest levels of the Administration. 

The White House Council on Native American Affairs was established by Executive Order in 

2013. The Council languished in the last Administration. President Biden reinstated the Council 

in less than 100 days in office. 

Participants at the virtual meeting included agency leadership and senior White House officials 

representing: 

 Department of the Interior  

 Domestic Policy Council  

 Department of Agriculture  

 Department of Commerce  

 Department of Defense  

 Department of Education  

 Department of Energy  

 Environmental Protection Agency  
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 Department of Health and Human Services  

 Department of Homeland Security  

 Department of Justice  

 Department of Labor  

 Office of Management and Budget  

 Office of Personnel Management  

 Office of Management and Budget  

 Small Business Administration  

 Social Security Administration  

 Department of State  

 Department of Transportation  

 Department of Treasury  

 Department of Veterans Affairs  

 US Ambassador to the United Nations  

 US Trade Representative  

 Advisory Council on Historic Preservation  

 Denali Commission  

 Gender Policy Council  

 Office of Science and Technology Policy  

 National Climate Advisor  

 Office of Intergovernmental Affairs  

 Council on Environmental Quality  

 Cabinet Affairs 

### 
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April 20, 2021 
 

Meeting of the White House Council on Native American Affairs 
DATE:   Friday, April 23, 2021 

      TIME:   2:30 – 3:30 PM EST  
LOCATION:  Zoom   

 
 

 
AGENDA 

 
I. Land Acknowledgement……………………………………………...……………….DOI 

 
II. Introduction and Expectations of the President……………………………………….DPC  

 
III. Objectives of the WHCNAA Meeting………………………...………………………DOI

    
IV. Discussion of the Presidential Memorandum on Tribal Consultation and Strengthening 

the Nation-to-Nation Relationship……………………………………………………...All 
 

V. Discussion and Coordination of the WHCNAA Committees…………………………..All 
 
VI. Upcoming Dates and Conclusion…………………………………………..DPC/DOI/IGA 

    
 
 
 
 
 
 
 
 
 
 
 
 
ATTACHMENTS 
Tab A  Participants  
Tab B  Discussion Paper 
Tab C  Executive Order 13647 creating the WHCNAA 
Tab D Presidential Memorandum on Tribal Consultations 
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PARTICIPANTS 
 
Department of the Interior (co-chair) 
Domestic Policy Council (co-chair) 
Department of State 
Department of the Treasury 
Department of Defense 
Department of Justice 
Department of Agriculture 
Department of Commerce 
Department of Labor 
Department of Health and Human Services 
Department of Housing and Urban Development 
Department of Transportation 
Department of Energy 
Department of Education 
Department of Veterans Affairs  
Department of Homeland Security   
Social Security Administration   
Office of Personnel Management  
Environmental Protection Agency   
Small Business Administration   
The United States Trade Representative   
United States Mission to the United Nations 
Office of Management and Budget   
Council of Economic Advisers   
Office of National Drug Control Policy   
National Economic Council   
White House Climate Office 
Office of Science and Technology Policy  
Council on Environmental Quality   
White House Office of Public Engagement 
White House Office of Intergovernmental Affairs   
Advisory Council on Historic Preservation   
Denali Commission  
Office of the Vice President 
White House Office of Cabinet Affairs  
White House Counsel Office 
Gender Policy Council 
Office of the Chief of Staff  
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Discussion Paper for the Meeting of the White House Council on Native American Affairs 
 
PURPOSE 
 
This first meeting of the White House Council on Native American Affairs during the Biden-
Harris Administration will provide an overview of the Tribal Consultation Presidential 
Memorandum and next steps in its implementation.  The meeting will also establish WHCNAA 
Committees and agency leads or co-leads for each Committee, which will conduct the ongoing 
work of the Council.  Holding the meeting so early in the Administration underscores the 
Administration’s goals of strengthening the Nation to Nation relationship. 
 
BACKGROUND 
 
In 2013, President Obama issued Executive Order 13647 (Tab C), establishing the White House 
Council on Native American Affairs.  The EO established, “a national policy to ensure that the 
Federal Government engages in a true and lasting government-to-government relationship with 
federally recognized tribes in a more coordinated and effective manner, including by better 
carrying out its trust responsibilities.”  The WHCNAA met approximately half a dozen times 
during the second term. 
 
The mission and function of the WHCNAA include working across executive departments, 
agencies, and offices to coordinate the development of policy recommendations to support 
Tribal self-governance and improve the quality of life for Native Americans.  The WHCNAA 
makes recommendations to the President on policy priorities, including improving the 
effectiveness of Federal investments in Native American communities, and where appropriate, 
to increase the impact of Federal resources and create greater opportunities to help improve the 
quality of life for Native Americans.  The WHCNAA also coordinates the United States’ 
engagement with Tribal governments and their communities and assists the White House Office 
of Public Engagement and Intergovernmental Affairs (IGA) in organizing the White House 
Tribal Nations Conference each year.  
 
The National Congress of American Indians passed a resolution in 2016 expressing support for 
continuation of the White House Council on Native American Affairs in all future Presidential 
Administrations.  However, during the Trump Administration, the WHCNAA met only one 
time, in 2020 (remotely), to discuss COVID-19 issues impacting Indian Country.  
 
President Biden has committed to ensuring that Tribes have a seat at the table at the highest 
levels of the federal government and a voice throughout the government.  The WHCNAA helps 
to carry through on this commitment and Tribal leaders are excited about the prospect of 
standing up the WHCNAA again after four years of relative dormancy.  Convening the 
WHCNAA within the first 100 days of the Biden administration is an important action.  It both 
sends an important public signal about the priority of Native American affairs and tribal 
engagement and launches the substantive work of the WHCNAA early.  There will be 
significant interest in this first meeting. 
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The President has had early successes in Indian Country in his first days in office that have 
begun to remedy the underinvestment and inadequate engagement of the prior administration 
and serve as a foundation to take relations with Tribal Nations to the next level.  Notable actions 
of the Biden-Harris Administration include: 
 

 A well-organized and effective vaccine distribution process that continues to drive 
uptake in Indian Country, with more than one million vaccinations delivered to date.  
Working with tribal communities, the Indian health system more than tripled the doses of 
COVID-19 vaccine administered during a two-week period in February and March, 
administering more than 500,000 doses to patients, health care employees, essential 
workers, and others in Native communities. 
 

 The American Rescue Plan provides the largest single federal investment in history for 
Native programs, committing $31.2 billion in investments, including $20 billion for 
Tribal governments to combat COVID-19 and stabilize tribal community safety-net 
programs. 
 

 The President’s FY 2022 budget seeks to begin redressing long-standing health 
inequities experienced by American Indians and Alaska Natives by dramatically 
increasing funding for the Indian Health Service (IHS) through advanced appropriations, 
which will address longstanding Native concerns that federal healthcare funding for 
Native Americans is both well below the per-person dollar average for all other 
Americans and funded year-to-year, which prevents effective budget planning.    
 

 Historic presidential appointments, most notably Secretary Haaland as the first Native 
American Cabinet Secretary.  The President has appointed more than 30 Native people 
across the Administration, including the first Native ever in a political position at the US 
Army Corps of Engineers and the nomination of a Native woman as the General Counsel 
of the USDA.  The Administration is delivering on the President’s commitment to tribes 
having at a seat at the table at the highest levels of the federal government and a voice 
across the government. 

 
Notwithstanding these early accomplishments, among others, longstanding inequities persist that 
remain to be tackled.  These include a large deficit in funding for a majority of Native American 
programs.  Native Americans living on tribal lands do not have access to the same services and 
programs available to other Americans, including broadband, critical water infrastructure, and 
safe roads.  Climate change poses particular threats to Tribal Nations, from those who have to 
relocate because of erosion and rising sea levels on the coasts to those across the entire country 
experiencing varied impacts.  These are some of the problems the WHCNAA will address over 
the next four years. 
 
 
ISSUES FOR DISCUSSION 
 
1. Advancing the Presidential Memorandum on Tribal Consultation and Strengthening 

the Nation to Nation Relationship 
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The President has made clear statements since his first days in office that he respects Tribal 
sovereignty and self-governance, honoring federal trust and treaty responsibilities, and 
conducting regular, meaningful, and robust consultation with Tribal Nations.  The President has 
also stated a goal of strengthening the Nation-to-Nation relationship between the United States 
and Indian tribes, supporting the empowerment of the 574 federally recognized Tribal Nations to 
govern their own communities and make their own decisions.  
 
Enhanced consultation can contribute to the creation of better designed, more effective federal 
policies and regulations.  On January 26, six days into office, the President issued a 
memorandum on Tribal Consultation and Strengthening Nation-to-Nation Relationships (Tab D).  
It clearly states that agencies must comply with Executive Order 13175, “Consultation and 
Coordination with Indian Tribal Governments,” which was issued by President Bill Clinton in 
2000.  This EO requires federal departments and agencies to consult with Indian Tribal 
governments when considering policies that will impact Tribal communities.  The January 26 th 
Presidential Memorandum promotes regular, robust and meaningful consultation with Tribal 
Nations.  It requires substantive engagement with tribes, ensures that consultation policies are 
consistent across federal agencies and encourages independent agencies to establish policies 
as well.  The Presidential Memorandum requires each agency create a plan of action detailing 
how consultation will be accomplished in each respective agency.  It also requires that federal 
agencies consult with tribes to inform these plans of action and that each agency prepare and 
periodically update a detailed plan of action to implement the policies and directives of 
Executive Order 13175 (a Clinton era EO that mandated consultation with Tribal Nations). 
 
Currently, 68 federal agencies and offices are consulting with Tribal Nations and creating and 
revising their consultation plans of action to ensure strong communication and a constructive 
relationship with Tribes.   
 
Principals will discuss the mandate of the presidential memorandum, their agencies’ 
consultations with Tribal Nations, and the development of their action plans. 
 
 
2. Launching the WHCNAA Committees 
 
The WHCNAA policy initiative was created to make federal agencies work more 
collaboratively and effectively with federally recognized Tribal Nations to advance the latter’s 
vital economic and social priorities. Convening the WHCNAA within the first 100 days in office 
underscores the President’s commitment to build effective partnerships with American Indian 
and Alaska Native communities and make the federal government work more efficiently to find 
solutions to the challenges facing Indian Country. The WHCNAA, which includes more than 30 
federal departments and agencies, coordinates the Administration’s engagement with Tribal 
governments and works across executive departments, agencies and offices to develop policy 
recommendations and expand efforts to leverage federal programs and resources available to 
Tribal communities. 
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The WHCNAA Committees perform the day-to-day work of the WHCNAA and are vital to its 
overall success. The Committees consist of interagency appointees and career staff whose work 
is briefed to Principals at each WHCNAA meetings. The Committees will meet frequently, 
likely once per month.  
 
Critically, the Committees’ activity focus on tribally driven priorities. Through input received at 
individual Tribal consultation or at the White House Tribal Leaders Summit, the Committees 
will identify Tribal policy priorities that align with Administration priorities and identify 
deliverables.   
 
At this first meeting, Principals are asked to commit their agencies to chair and/or participate in 
the different Committees. The WHCNAA will focus its efforts on advancing six issues that 
Tribal leaders have raised as priorities: 

 
 Climate Change, Tribal Homelands, and Treaties Committee  
 Health Committee 
 Education Committee 
 Economic Development, Energy and Infrastructure Committee 
 Public Safety and Justice Committee 
 International Indigenous Issues Committee 

 
Principals will endorse the Committee structure and participation and begin to discuss the 
priorities for the committees. 
 
 
3. White House Tribal Nations Summit 
 
In 2009, at the request of Tribal Nations, President Obama convened the first White House 
Tribal Nations Conference and the Obama-Biden Administration continued to hold this 
conference annually for its eight years in office.  Considered a “consultation,” This conference 
was used to facilitate President Obama’s sustained outreach to Native people, and provide 
leaders from then 564 (now 574) federally recognized Tribal Nations the opportunity to interact 
directly with the President and representatives from the highest levels of the Administration.  
Cabinet Members appeared in person at the Conference and announced new initiatives and 
actions involving Tribal Nations.  During the 2020 campaign, Tribal Nations requested that the 
“Conference” be turned into a “Summit” to recognize that tribes are sovereign nations.   
 
The President has committed to holding the White House Tribal Nation Summit by the end of 
this year, likely in November or December. The purpose of the summit is to restore and heal 
U.S. Government relations with Native Americans and strengthen the Nation-to-Nation 
relationship between the United States and Tribal governments, bolstering the federal policies of 
self-determination and self-governance.   
 
The White House Office of Intergovernmental Affairs will brief Principals on initial planning 
for and expectations around the Summit. 
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Executive Order 13647 
Establishing the White House Council on Native American Affairs 

- - - - - - - 
 
By the authority vested in me as President by the Constitution and the laws of the United States 
of America, and in order to promote and sustain prosperous and resilient Native American tribal 
governments, it is hereby ordered as follows: 
 
Section 1. Policy. The United States recognizes a government-to-government relationship, as 
well as a unique legal and political relationship, with federally recognized tribes. This 
relationship is set forth in the Constitution of the United States, treaties, statutes, Executive 
Orders, administrative rules and regulations, and judicial decisions. Honoring these relationships 
and respecting the sovereignty of tribal nations is critical to advancing tribal self-determination 
and prosperity. 
 
As we work together to forge a brighter future for all Americans, we cannot ignore a history of 
mistreatment and destructive policies that have hurt tribal communities. The United States seeks 
to continue restoring and healing relations with Native Americans and to strengthen its 
partnership with tribal governments, for our more recent history demonstrates that tribal self-
determination -- the ability of tribal governments to determine how to build and sustain their 
own communities -- is necessary for successful and prospering communities. We further 
recognize that restoring tribal lands through appropriate means helps foster tribal self-
determination. 
 
This order establishes a national policy to ensure that the Federal Government engages in a true 
and lasting government-to-government relationship with federally recognized tribes in a more 
coordinated and effective manner, including by better carrying out its trust responsibilities. This 
policy is established as a means of promoting and sustaining prosperous and resilient tribal 
communities. Greater engagement and meaningful consultation with tribes is of paramount 
importance in developing any policies affecting tribal nations. 
 
To honor treaties and recognize tribes' inherent sovereignty and right to self-government under 
U.S. law, it is the policy of the United States to promote the development of prosperous and 
resilient tribal communities, including by: 
 
(a) promoting sustainable economic development, particularly energy, transportation, housing, 
other infrastructure, entrepreneurial, and workforce development to drive future economic 
growth and security; 
 



 

 

(b) supporting greater access to, and control over, nutrition and healthcare, including special 
efforts to confront historic health disparities and chronic diseases; 
 
(c) supporting efforts to improve the effectiveness and efficiency of tribal justice systems and 
protect tribal communities; 
 
(d) expanding and improving lifelong educational opportunities for American Indians and 
Alaska Natives, while respecting demands for greater tribal control over tribal education, 
consistent with Executive Order 13592 of December 2, 2011 (Improving American Indian and 
Alaska Native Educational Opportunities and Strengthening Tribal Colleges and Universities); 
and 
 
(e) protecting tribal lands, environments, and natural resources, and promoting respect for tribal 
cultures. 
 
Sec. 2. Establishment. There is established the White House Council on Native American 
Affairs (Council). The Council shall improve coordination of Federal programs and the use of 
resources available to tribal communities. 
 
Sec. 3. Membership. (a) The Secretary of the Interior shall serve as the Chair of the Council, 
which shall also include the heads of the following executive departments, agencies, and offices: 
 
(i) the Department of State; 
(ii) the Department of the Treasury; 
(iii) the Department of Defense; 
(iv) the Department of Justice; 
(v) the Department of Agriculture; 
(vi) the Department of Commerce; 
(vii) the Department of Labor; 
(viii) the Department of Health and Human Services; 
(ix) the Department of Housing and Urban Development; 
(x) the Department of Transportation; 
(xi) the Department of Energy; 
(xii) the Department of Education; 
(xiii) the Department of Veterans Affairs; 
(xiv) the Department of Homeland Security; 
(xv) the Social Security Administration; 
(xvi) the Office of Personnel Management; 
(xvii) the Office of the United States Trade Representative; 
(xviii) the Office of Management and Budget; 



 

 

(xix) the Environmental Protection Agency; 
(xx) the Small Business Administration; 
(xxi) the Council of Economic Advisers; 
(xxii) the Office of National Drug Control Policy; 
(xxiii) the Domestic Policy Council; 
(xxiv) the National Economic Council; 
(xxv) the Office of Science and Technology Policy; 
(xxvi) the Council on Environmental Quality; 
(xxvii) the White House Office of Public Engagement and Intergovernmental Affairs; 
(xxviii) the Advisory Council on Historic Preservation; 
(xxix) the Denali Commission; 
(xxx) the White House Office of Cabinet Affairs; and 
(xxxi) such other executive departments, agencies, and offices as the Chair may, from time to 
time, designate. 
 
(b) A member of the Council may designate a senior-level official, who is a full-time officer or 
employee of the Federal Government, to perform his or her functions. 
 
(c) The Department of the Interior shall provide funding and administrative support for the 
Council to the extent permitted by law and within existing appropriations. 
 
(d) The Council shall coordinate its policy development through the Domestic Policy Council. 
 
(e) The Council shall coordinate its outreach to federally recognized tribes through the White 
House Office of Public Engagement and Intergovernmental Affairs. 
 
(f) The Council shall meet three times a year, with any additional meetings convened as deemed 
necessary by the Chair. The Chair may invite other interested agencies and offices to attend 
meetings as appropriate. 
 
Sec. 4. Mission and Function of the Council. The Council shall work across executive 
departments, agencies, and offices to coordinate development of policy recommendations to 
support tribal self-governance and improve the quality of life for Native Americans, and shall 
coordinate the United States Government's engagement with tribal governments and their 
communities. The Council shall: 
 
(a) make recommendations to the President, through the Director of the Domestic Policy 
Council, concerning policy priorities, including improving the effectiveness of Federal 
investments in Native American communities, where appropriate, to increase the impact of 



 

 

Federal resources and create greater opportunities to help improve the quality of life for Native 
Americans; 
 
(b) coordinate, through the Director of the Office of Public Engagement and Intergovernmental 
Affairs, Federal engagement with tribal governments and Native American stakeholders 
regarding issues important to Native Americans, including with tribal consortia, small 
businesses, education and training institutions including tribal colleges and universities, health-
care providers, trade associations, research and grant institutions, law enforcement, State and 
local governments, and community and non-profit organizations; 
 
(c) coordinate a more effective and efficient process for executive departments, agencies, and 
offices to honor the United States commitment to tribal consultation as set forth in Executive 
Order 13175 of November 6, 2000 (Consultation and Coordination With Indian Tribal 
Governments), and my memorandum of November 5, 2009 (Tribal Consultation); and 
 
(d) assist the White House Office of Public Engagement and Intergovernmental Affairs in 
organizing the White House Tribal Nations Conference each year by bringing together leaders 
invited from all federally recognized Indian tribes and senior officials from the Federal 
Government to provide for direct government-to-government discussion of the Federal 
Government's Indian country policy priorities. 
 
Sec. 5. General Provisions. (a) The heads of executive departments, agencies, and offices shall 
assist and provide information to the Council, consistent with applicable law, as may be 
necessary to carry out the functions of the Council. 
 
(b) Nothing in this order shall be construed to impair or otherwise affect: 
 
(i) the authority granted by law to an executive department, agency, or the head thereof; or 
 
(ii) the functions of the Director of the Office of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 
 
(c) This order shall be implemented consistent with applicable law and subject to the availability 
of appropriations. 
 
(d) For purposes of this order, "federally recognized tribe" means an Indian or Alaska Native 
tribe, band, nation, pueblo, village, or community that the Secretary of the Interior 
acknowledges to exist as an Indian tribe pursuant to the Federally Recognized Indian Tribe List 
Act of 1994, 25 U.S.C. 479a. 
 



 

 

(e) For purposes of this order, "American Indian and Alaska Native" means a member of an 
Indian tribe, as membership is defined by the tribe. 
 
(f) This order is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity by any party against the United States, its 
departments, agencies, or entities, its officers, employees, or agents, or any other person. 
 

BARACK OBAMA 
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Presidential Memorandum on Tribal Consultation and 
Strengthening Nation-to-Nation Relationships 

 
JANUARY 26, 2021  

 
MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 
 
SUBJECT:       Tribal Consultation and Strengthening Nation-to-Nation Relationships 
 
American Indian and Alaska Native Tribal Nations are sovereign governments recognized under 
the Constitution of the United States, treaties, statutes, Executive Orders, and court decisions.  It 
is a priority of my Administration to make respect for Tribal sovereignty and self-governance, 
commitment to fulfilling Federal trust and treaty responsibilities to Tribal Nations, and regular, 
meaningful, and robust consultation with Tribal Nations cornerstones of Federal Indian policy.  
The United States has made solemn promises to Tribal Nations for more than two centuries.  
Honoring those commitments is particularly vital now, as our Nation faces crises related to 
health, the economy, racial justice, and climate change — all of which disproportionately harm 
Native Americans.  History demonstrates that we best serve Native American people when 
Tribal governments are empowered to lead their communities, and when Federal officials speak 
with and listen to Tribal leaders in formulating Federal policy that affects Tribal Nations. 
 
To this end, Executive Order 13175 of November 6, 2000 (Consultation and Coordination With 
Indian Tribal Governments), charges all executive departments and agencies with engaging in 
regular, meaningful, and robust consultation with Tribal officials in the development of Federal 
policies that have Tribal implications.  Tribal consultation under this order strengthens the 
Nation-to-Nation relationship between the United States and Tribal Nations.  The Presidential 
Memorandum of November 5, 2009 (Tribal Consultation), requires each agency to prepare and 
periodically update a detailed plan of action to implement the policies and directives of 
Executive Order 13175.  This memorandum reaffirms the policy announced in that 
memorandum. 
 
     Section 1.  Consultation.  My Administration is committed to honoring Tribal sovereignty 
and including Tribal voices in policy deliberation that affects Tribal communities.  The Federal 
Government has much to learn from Tribal Nations and strong communication is fundamental to 
a constructive relationship.  Accordingly, I hereby direct as follows: 
 
     (a)  The head of each agency shall submit to the Director of the Office of Management and 
Budget (OMB), within 90 days of the date of this memorandum, a detailed plan of actions the 
agency will take to implement the policies and directives of Executive Order 13175.  The plan 



 

 

shall be developed after consultation by the agency with Tribal Nations and Tribal officials as 
defined in Executive Order 13175. 
 
     (b)  Each agency’s plan and subsequent reports shall designate an appropriate agency official 
to coordinate implementation of the plan and preparation of progress reports required by this 
memorandum.  These officials shall submit reports to the Assistant to the President for Domestic 
Policy (APDP) and the Director of OMB, who will review agency plans and subsequent reports 
for consistency with the policies and directives of Executive Order 13175. 
 
     (c)  The head of each agency shall submit to the Director of OMB, within 270 days of the 
date of this memorandum, and annually thereafter, a progress report on the status of each action 
included in the agency’s plan, together with any proposed updates to its plan. 
 
     (d)  The Director of OMB, in coordination with the APDP, shall submit to the President, 
within 1 year from the date of this memorandum, a report on the implementation of Executive 
Order 13175 across the executive branch based on the review of agency plans and progress 
reports.  Recommendations for improving the plans and making the Tribal consultation process 
more effective, if any, should be included in this report. 
 
     Sec. 2.  Definitions.  The terms “Tribal officials,” “policies that have Tribal implications,” 
and “agency” as used in this memorandum are as defined in Executive Order 13175. 
 
     Sec. 3.  General Provisions.  (a)  Nothing in this memorandum shall be construed to impair or 
otherwise affect: 
 
(i)   the authority granted by law to an executive department or agency, or the head thereof; or 
 
(ii)  the functions of the Director of the Office of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 
 
     (b)  This memorandum shall be implemented consistent with applicable law and subject to 
the availability of appropriations. 
 
     (c)  This memorandum is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party against the United States, 
its departments, agencies, or entities, its officers, employees, or agents, or any other person. 
 
     Sec. 4.  Publication.  The Director of OMB is authorized and directed to publish this 
memorandum in the Federal Register. 
                                 JOSEPH R. BIDEN JR. 
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