MEMORANDUM OF AGREEMENT
AMONG THE
UNITED STATES FOREST SERVICE, DAKOTA PRAIRIE GRASSLANDS
_ - AND
NORTH DAKOTA STATE HISTORIC PRESERVATION OFFICER
, AND
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING THE
ELKHORN GRAVEL PIT DEVELOPMENT
BILLINGS COUNTY, NORTH DAKOTA

WHEREAS, the U.S. Department of Agriculture, Forest Service, Dakota Prairie Grasslands (FS) is
negotiating permit (access, surface occupancy) conditions to exercise private (outstanding & reserved)
mineral rights and use of National Forest roads for a gravel pit development on National Forest System
(NFS) lands under 36 C.F.R 251 Subpart B — Special Uses and 36 C.F.R. 251.14 — Conditions, Rules and
Regulations to Govern Exercise of Mineral Rights Reserved in Conveyance to the United States; and
Forest Service Manual 2830+; and

WHEREAS, the undertaking consists of a 24.6 acre area encompassing a gravel pit (19.4-acres) and
associated access roads and a buffer zone in the northwest % of Section 34, Township 144 North, Range
102 West, Billings County, North Dakota. Gravel mining would normally occur between April and
November over a two to three year period pending time delays. Mining would be phased and affect an
approximate 5-acre area at one time, including overburden removal and stockpiling, gravel excavation,
and reclamation. Gravel would be removed and hauled to a location(s) on private land for processmg The
entire area would be reclaimed to natural conditions; and

WHEREAS, the FS has defined the undertaking’s composite area of potential effect (APE) as the area of
direct effect, the viewshed APE, and the soundscape APE; Composite Area of Potential Effect Map (C-
APE Map 1). Specifically, the area of direct effect is defined as the 24.6-acre gravel operation footprint,
including associated access roads and a buffer zone as identified on Map 1. The viewshed APE, as is
defined in the National Park Service Viewshed Analysis (NPS Map 2), illustrates the viewshed equal to or
greater than 70 % probability of being seen by an observer located within the general vicinity of the
proposed gravel pit; National Park Service Viewshed Analysis (NPS Map 2). This includes the Elkhorn
Ranch Unit of Theodore Roosevelt National Park and the Theodore Roosevelt’s Elkhorn Ranch and
Greater Elkhorn Ranchlands National Historic District (“District”); NPS Map 2. The viewshed analysis
was conducted by the National Park Service using standard viewshed analysis protocols that include
model inputs of a USGS 10-m digital elevation model and a viewshed input parameter of 6-ft observer
height NPS Map 2. The coordinated soundscape APE (S-APE) analysis was derived through consultation
with the Advisory Council on Historic Preservation and North Dakota State Historic Preservation Office
(SHPO). The deliberate soundscape analysis relied on historical data interpolation and on data outlined in
the Environmental Assessment. The coordinated S-APE resulted in a defined two-mile affected area
radiating from the center of the proposed gravel pit from all directions.

WHEREAS, the FS has determined during its environmental review that the undertaking may have an
adverse effect on the Elkhorn Ranch Unit of Theodore Roosevelt National Park and the District which is

1



listed in the National Register of Historic Places and has consulted with North Dakota SHPO pursuant to
36 C.F.R. part 800, the regulations implementing Section 106 of the National Historic Preservation Act
(16 U.S.C 470f); and

WHEREAS, the adverse effects of the undertaking on the District may include physical, atmospheric,
visual and auditory effects, and will alter the characteristics for which is was listed in the National
Register, diminishing the integrity of setting, feeling and association for the short term (approximately
three (3) years); and

WHEREAS, the FS has consulted with the Lower Brule Sioux Tribe; the Mandan, Hidatsa and Arikara
Nation (Three Affiliated Tribes) and the Standing Rock Sioux Tribe to identify properties of religious and
cultural significance and has invited them to sign the MOA as concurring parties; and

WHEREAS, the ES has consulted with the National Park Service and National Trust for Historic
Preservation regarding the effects of the undertaking on historic properties and has invited them to sign
this MOA as concurring parties; and

WHEREAS, the FS has consulted the owner Elkhorn Minerals, LL.C., (Operator) and invited him to be a
signatory to this agreement, and the Operator has declined to be a signatory; and

WHEREAS, in accordance with 36 C.F.R. 800.6(a)(1) the FS has notified the Advisory Council on
Historic Preservation (ACHP) of its adverse effect determination with the specified documentation and
the ACHP has chosen to participate in the consultation pursuant to 36 C.F.R. 800(a)(1)(iii); .

NOW, THEREFORE, the FS, SHPO, and ACHP agree that the undertaking shall be implemented in
accordance with the following stipulations in order to take into account the effect of the undertaking on
the District:

I. STIPULATIONS
The FS shall ensure that the following conditions are included in the Operating Plan and are carried out:

A. Operator will normally conduct gravel mining operations between April and November of each
calendar year. Operator will conduct mining and reclamation operations within a 3-year period
following commencement of project, excluding limited periods of shut-downs required to protect
wildlife or other resource concerns.

B. Operator will conduct gravel mining in five phases, including upgrading the existing road system
with erosion control measures (Phase I). Operator will conduct four mining phases or episodes,
affecting a total of four S-acre sections with no more than two 5-acre tracts open and operating at
one time (Phases II-V).

C. Operator will not alter the ridgeline above the gravel pit (looking east, directly adjacent to the
gravel pit) or the main skyline (which encompasses portions of the ridgelines in Sections 22, 23,
26, 277 and 35) (see Figures 1 and 2).

D. Operator will conduct dust abatement by controlling fugitive dusts as a result of access and haul
road upgrades and maintenance. :



E. Operator will control noxious weeds and invasive plant species by following protocols provided
by the FS, including washing of mining and hauling equipment.

F. Operator and FS will appropriately control and monitor all mining waste and sanitation.
G. Operator will utilize noise reducing mufflers on all mining and hauling vehicles and equipment.

H. Operator will not conduct night operations (including the use of outdoor lights) for gravel mining
or reclamation operations.

. Operator will protect all topsoil to ensure adequate reclamation; operator will stockpile soil
overburden along the edges of mining to buffer noise and visual intrusions.

J. When each mining phase is completed, operator will reclaim that area using the stock-piled soil.
Operator will use native seed mixtures, as authorized by the FS, to reestablish the natural
vegetation, including colors and textures, of the Elkhorn Ranchlands Historic District.

K. Operator will conduct final reclamation, backed by a reclamation bond, to re-grade and re-shape
to the extent practicable the natural rolling hills to minimize alterations of the historic landscape
appearance. After completion of the operation, reclamation and re-seeding, the view from the
National Park Service Elkhorn Ranch Unit should be virtually unchanged.

L. Operator will cease all work in the case of the inadvertent discovery of items of archaeological,
paleontological, or historic resources until the appropriate protection or other measures are
implemented (see Attachment A).

M. Upon written request from Theodore Roosevelt National Park, the mining operator will suspend
operations for limited special park events (e.g. encompassing one to three days), during such
event, without any reduction or affect to the overall timeframe to complete operations. Written
requests shall be submitted and processed through the Forest Service.

II. DURATION

"This MOA will expire if its terms are not carried out within five (5) years from the date of its execution.
Prior to such time, the Forest Service may consult with the other signatories to reconsider the terms of the
MOA and amend it in accordance with Stipulation VI below.

III. POST-REVIEW DISCOVERIES

If potential historic properties are discovered or unanticipated effects on historic properties found, the
Forest Service shall implement the Northern Region Unanticipated Discovery Plan and Discovery of
Human Remains Protocols in Attachment A of this MOA.

IV. MONITORING AND REPORTING

Each calendar year following the execution of this MOA until it expires or is terminated, the FS shall
provide all parties to this MOA a summary report of work undertaken pursuant to its terms. Such report
shall include any scheduling changes proposed, any problems encountered, and any disputes and
objections received in the FS's efforts to carry out the terms of this MOA.



V. DISPUTE RESOLUTION

Should any signatory or concurring party to this MOA object at any time to any actions proposed ot the
manner in which the terms of this MOA are implemented, the FS shall consult with such party to resolve
the objection. If the FS determines that such objection cannot be resolved, the FS will:

A. Forward all documentation relevant to the dispute, including the FS’s proposed resolution, to the
ACHP. The ACHP shall provide the FS with its advice on the resolution of the objection within
thirty (30) days of receiving adequate documentation, Prior to reaching a final decision on the
dispute, the FS shall prepare a written response that takes into account any timely advice or
comments regarding the dispute from the ACHP, signatories and concurring parties, and provide
them with a copy of this written response. The FS will then proceed according to its final
decision.

B. If the ACHP does not provide its advice regarding the dispute within the thirty (30) day time
period, FS may make a final decision on the dispute and proceed accordingly. Prior to reaching
such a final decision, FS shall prepare a written response that takes into account any timely
comments regarding the dispute from the signatories and concurring parties to the MOA, and
provide them and the ACHP with a copy of such written response.

It is the FS' responsibility to catry out all other actions subject to the terms of this MOA that are not the
subject of the dispute remain unchanged.

VI. AMENDMENTS

This MOA may be amended when such an amendment is agreed to in writing by all signatories. The
amendment will be effective on the date a copy signed by all of the signatories is filed with the ACHP.

VIIL. TERMINATION

If any signatory to this MOA determines that its terms will not or cannot be carried out, that party shall
immediately consult with the other parties to attempt to develop an amendment per Stipulation VI, above.
If within thirty (30) days (or another time period agreed to by all signatories) an amendment cannot be
reached, any signatory may terminate the MOA upon written notification to the other signatories.

Once the MOA is terminated, and prior to work continuing on the undertaking, the FS must either (a)
execute an MOA pursuant to 36 CFR 800.6 or (b) request, take into account, and respond to the
comments of the ACHP under 36 CFR 800.7. The FS shall notify the signatories as to the course of action
it will pursue.

VIIL EXECUTION AND IMPLEMENTATION

Execution of this MOA by the FS, SHPO and ACHP and implementation of its terms evidence that the FS
has taken into account the effects of this undertaking on historic properties and afforded the ACHP an
opportunity to comment.
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Attachment A
Unanticipated Discovery Plan and Discovery of Human Remains Protocols

Northern Region, USDA Forest Service
September 2011

If unanticipated cultural resources or human remains are identified during project activity and
construction, Northern Region forests and grasslands will ensure that the agency and its agents
(contractors, cooperators) comply with the following protocols. These protocols are based on
federal law, regulation and FSM policy and direction.

Unanticipated Discovery of Cultural Resources (see FSM 2364.13)

1. Forest Service line officer (Forest Supervisor, District Ranger) or delegated staff will:

A.

Cease all project activity within (at minimum) 100ft of the unanticipated discovery
until after the affected cultural resource(s) is evaluated and adverse effects to the
cultural resource have been avoided, minimized, or mitigated.

Notify the Contracting Officer of work-stoppage if this discovery was caused by a ‘
contractor or cooperator. Ensure that the appropriate contracting procedures are being
followed.

Protect the discovery from further damage, theft, or removal. Leave all artifacts and
cultural materials in place. Involve law enforcement as necessary.

Follow the protocols below if the discovery involves human remains.

Follow the requirements of NAGPRA if associated or unassociated funerary objects
or objects of cultural patrimony are discovered.

Tnvolve FS Law Enforcement if the unanticipated discovery also involves deliberate
removal or destruction of cultural resources,

. Allow resumption of work only following resolution of the discovery incident. In

most cases, this decision will be the District Ranger, but when human remains are
involved the Forest Supervisor will make this decision.

2. Forest Heritage Program Leader, or delegated heritage program staff, will:

A.

Document the unanticipated discovery using appropriate site recordation procedures
and forms. This should include, but is not limited to, documenting exposed artifacts
and features; mapping the extent of artifacts, features, and cultural horizons; and
documenting natural and cultural stratigraphy in open trenches or pits.

Notify the SHPO, tribes,; and other consulting parties, including any cultural resource
consultants assigned to the project as appropriate.
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C. Evaluate the cultural resources for National Register of Historic Places (NR)
eligibility. Testing will be limited to a sufficient level needed to provide a
recommendation of NR eligibility. Funding to support evaluation may be provided by
benefiting function (or the cause of unanticipated discovery).

1) If the affected cultural resource is eligible for the NR, the heritage program leader
will consult with the SHPO, tribes and consulting parties about measures to avoid,
minimize, or mitigate further effects to the NR eligible cultural resource.
Mitigation measures will be contingent on the type and extent of the disturbed
resource, the extent of the adverse effect, and whether or not it is possible to avoid
any further effects. '

2) If the affected cultural resource is determined to be NR-ineligible, with SHPO
concurrence, work may resume with appropriate monitoring for further cultural
resource disturbances.

3) IfNR evaluation is not possible due to circumstances beyond control, the affected
cultural resource will be treated as NR eligible in accordance with FSM 2363.22.

D. Develop an action plan, mitigation plan, or emergency treatment plan for the affected
cultural resources if the cultural resource is NR eligible or is being treated as eligible
absent formal evaluation. Fund the action plan and necessary emergency treatment or
mitigation work via benefiting function or heritage program contingent on the cause
and nature of the discovery.

E. Document the unanticipated discovery in annual reports to the SHPO under
programmatic agreements, and include an Event record in Infra, as appropriate.

Discovery of Hunian Remains (FSM 2361.3 and 2364.1)

Heritage professionals are often the first point of contact when human remains are discovered on National
Forest System land. Advise the appropriate line officer to follow State burial laws or and these protocols.

1. Forest Service line officer (Forest Supervisor, District Ranger) or delegated staff will:

A. Ensure that all discovered human remains are treated with dignity and respect. Viewing and
photographing exposed human remains by agency employees is generally an affront to
American Indian peoples and may compromise forensic or law enforcement efforts.

B. Ensure that the discovery area is secure the area; leave human remains in place; cease project
activity as necessary until a plan of action is developed and; involve law enforcement as
necessary :



[

C. Allow resumption of work only when the disposition of the human remains is
determined and a written binding agreement is executed between the necessary
parties in accordance with 43 CFR Part 10.4(e).

2. Forest Heritage Program Leader or delegated heritage program staff will:

A. Promptly notify SHPO, the appropriate Indian tribe(s), and the County Coroner/Medical
Examiner, who will officially determine the nature of the remains (forensic or
archaeological).

1) If the remains are not forensic and non-Native American, leave the remains in place and
assist in the development of a plan for avoidance (in place preservation) or removal.
Consult with SHPO and other interested parties as appropriate.

2) If the remains are not forensic and Native American, ensure that NAGPRA regulations at
Section 10.4 of Title 43, Code of Federal Regulations, Part 10, are followed. Notify the
appropriate Indian tribe(s) by telephone followed by written confirmation as soon as
practicable. Develop an Action Plan for disposition of Human Remains,

3) If the remains are forensic, Forest Service law enforcement and/or the County
Coroner/Medical Examiner take control of the situation.

B. Coordinate and communicate with the Line Officer, forest staff, tribes, SHPO, and

* consulting contractors regarding progress and status of human remains discovery
incident, as necessary and appropriate. Otherwise, treat this information as
confidential.

10



Composite Area of Potential Effect Map (C-APE Map 1) gpioaw

T144N

T143N

| Data Sources: f
Oil and Gas Wells - ND Oil Gas Commission
Viewshed - National Park Service #
Other data - US Forest Service B

¥

Medora Ranger District
N . <

Elkhorn Gravel Pit Composite APE (Area of Potential Effect)
D 2 Mile Soundscape Buffer Oil Gas Well Status (5/15/2014)  waeecu.. Unimproved Road

D Proposed Gravel Site ¢ Active === Improved Road

Viewshed - Percent of Area Visible L Inactive - National Grassland

: 0-70% ® Temporarily Abandoned Non Federal

>70-100%

Permit Now Cancelled

National Park Service

Plugged and Abandoned

State

4+ o

Dry Hole

1 1 DPG GIS Lab 10/15/2014)

T144N

T143N



£7- nmuy s wagy




iver

ine and Proposed Gravel Development from West of R

dgel

iew of East Ri

Vi

1

igure

F

13



idgeline and Proposed Gravel Development from West of River

f East R

iew o

Vi

2

igure

F

14



Figure 3: View of Theodore Roosevelt's Ranch State Historic Site (indicated by black line) from Eastern Ridge of proposed
Gravel Pit
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