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MEETING 

FEDERAL AGENCY PROGRAMS COMMITTEE 

Tuesday, November 3, 2015 

National Building Museum Auditorium 

401 F St. NW, Washington, D.C. 

1:30 p.m.–4:30 p.m. 

 

 

PROVISIONAL AGENDA 

 

 

I. Call to Order 

 

II. Section 106 Reviews for United States Army Corps of Engineers Permits and Undertakings with 

Small Federal Handles 

 

III. Improving Environmental Reviews for the Delivery of Broadband 

 

IV. ACHP Policy Statement on Historic Preservation and Community Revitalization 

 

V. Program Updates 

 

A. Supporting State and Tribal Historic Preservation Officers Action Plan 

 

B. Executive Order 13287 “Preserve America” Section 3 Report Implementation 

 

C. Guidance on the Use of Covenants in Section 106 Reviews 
 

D. Section 106 Training 

 

VI. Adjourn 

 

 



 

 

 

 

 

 

 

 

 

 
 

 

 

SECTION 106 REVIEWS FOR UNITED STATES ARMY CORPS OF ENGINEERS PERMITS 

AND UNDERTAKINGS WITH SMALL FEDERAL HANDLES 

Office of Federal Agency Programs 
 

Background. Federal agencies comply with Section 106 of the National Historic Preservation Act 

(NHPA) (54 U.S.C. § 300101 et seq., as amended) by following the four-step process set forth in the 

Section 106 implementing regulations, “Protection of Historic Properties” (36 C.F.R. part 800). That 

process requires that the federal agency initiate a Section 106 review with State Historic Preservation 

Officers (SHPOs), Tribal Historic Preservation Officers (THPOs), Indian tribes, Native Hawaiian 

organizations, and other stakeholders, and in consultation with those parties, identify and evaluate historic 

properties in the Area of Potential Effects (APE) for the undertaking, assess the effects of the undertaking 

on those properties, and seek to find ways to avoid, minimize, or mitigate any adverse effects. 

 

The U. S. Army Corps of Engineers (Corps) uses a different set of regulations in its Regulatory Program 

for complying with Section 106 for the review of Corps permits under Section 404 of the Clean Water 

Act (CWA), Sections 9 and 10 of the Rivers and Harbors Appropriations Act of 1899 (RHA), and Section 

103 of the Marine Protection, Research, and Sanctuaries Act of 1972, as amended. Developed in 1990 and 

known generally as Appendix C (“Procedures for the Protection of Historic Properties”) of 33 C.F.R. 325 

(“Processing of Department of the Army Permits”), the Corps uses this regulation to comply with Section 

106. The Corps did not, as required, develop Appendix C as an alternative pursuant to 36 C.F.R § 800.14. 

Further, the ACHP has never approved Appendix C as a counterpart regulation for implementing Section 

106, as required by Section 110(a)(2)(E) of the NHPA, because it differs from the Section 106 regulations 

in many ways, especially in terms of a number of essential core elements including: the definition of 

undertaking; the delineation of the APE; the scope of effort for identification of historic properties in the 

APE; and the nature of consultation during the Section 106 review. 

 

Under Appendix C, the Corps often focuses only on the activity in the waters of the United States 

(WOUS) that requires a permit as the undertaking that it must consider in assessing effects to historic 

properties and limits the APE to the location of the permitted activity and closely associated uplands. In 

doing so the Corps does not take responsibility for effects to historic properties from the larger project, a 

part of which requires the Corps permit. Further, under Appendix C, for many general permits, the Corps 

has limited or no obligation to notify and consult with the range of stakeholders recognized under the 

Section 106 regulations. Nevertheless, this regulation has been in force for 25 years, and during that time, 

attempts to reconcile the differences between Appendix C and the Section 106 regulations have resulted 

in administrative challenges and continuing frustration for Section 106 users and the regulated public, and 

too often have led to inadequate consideration of direct and indirect effects on historic properties resulting 

from undertakings that include permitted actions. 

 

Current Status. Over the years, most recently in 2006-2007, the ACHP and other preservation partners 

engaged with the Corps in an attempt to resolve inconsistencies between Appendix C and the Section 106 

regulations, but without success. Over the last six months ACHP and Corps staff have renewed 

discussions about these inconsistencies, and there appears to be greater openness to the pursuit of a 

programmatic solution to resolve the issue. 
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In recent discussions with the Corps, ACHP staff proposed that an alternative to Appendix C consistent 

with 36 C.F.R. Part 800 could best be achieved by focusing on the concept of “small federal handles, 

where agencies have clear limits on the extent to which they can apply conditions and approvals relating 

to the broader undertaking.” Such an approach acknowledges and addresses the Corps concerns with its 

variable and often limited jurisdiction over the larger undertaking beyond the portion requiring a Corps 

permit, and its concerns to ensure an efficient permit review process. 

 

ACHP staff has reiterated that a Corps Regulatory alternative to the Section 106 regulations should 

integrate appropriately with Corps protocols for issuance of permits, respect the core elements of the 

Section 106 process, accomplish many steps of the Section 106 process at a programmatic level, and 

recognize the importance of the concept of small federal handles relative to federal responsibilities in the 

Section 106 review. As noted in the Section 106 regulations, the relationship of a federal agency to an 

undertaking and its responsibility for and control over the extent of an undertaking varies depending on 

the nature of the federal action. Federal agencies that carry out projects on land that they manage have a 

different level of control over the undertaking than federal agencies that provide assistance or 

authorizations for projects carried out by non-federal entities on non-federal land. 

 

Since the ACHP has not yet developed guidance on this specific issue, this should be a priority for FY 

2016 as it would be helpful to many licensing, permitting, and assistance agencies. The guidance could 

clarify a number of procedural issues of concern to applicants for federal assistance and authorization, and 

other stakeholders. Further, it could serve as the necessary context for successful development of a 

program alternative for Corps compliance with Section 106 for its regulatory program. It would also 

enable other federal agencies to develop policies and protocols for compliance with Section 106 that 

include consideration of the relevance of Small Federal Handle. 

 

Next Steps. With the goals of developing guidance applicable for all federal agencies and providing the 

basis and context for development of Corps counterpart regulation for implementing Section 106 for the 

regulatory program in place of Appendix C, the committee is asked to advise staff on the following 

issues:  

 What members should be part of a Working Group to advise the staff on small federal handles? 

 How should the issue be addressed so that it relates to multiple agencies that can invoke limits in 

Section 106 consultation due to small federal handles? 

In addition, the members should advise staff regarding what other steps should the ACHP take to resolve 

inconsistencies between Appendix C and the Section 106 regulations. 

 

Action Needed. Advise staff on resolving issues relating to Appendix C and small federal handles. 

Members should indicate interest in assisting with the development of guidance. 

 

October 21, 2015 

 

 



 

 

 

 

 

 

 

 

 

 
 

 

 

IMPROVING ENVIRONMENTAL REVIEWS FOR THE DELIVERY OF BROADBAND 

Office of Federal Agency Programs 

 

Introduction. On September 24, 2015, the Advisory Council on Historic Preservation (ACHP) voted in 

favor of amending the October 2009 Program Comment (PC) with the Rural Utilities Service (RUS), the 

National Telecommunications Information Administration (NTIA), and the Federal Emergency 

Management Agency (FEMA) for the construction or modification of wireless communications facilities. 

The Federal Register notice regarding the amended Program Comment was published on September 30, 

2015, concluding the ACHP’s review of this program alternative (see attached). 

 

The amendment extends the duration of the PC and allows other programs whose activities are also 

subject to review under the Nationwide Programmatic Agreement (NPA) for the Federal Communication 

Commission (FCC) to utilize its efficiencies. The PC covers those undertakings that typically occur off 

federal lands but which require federal assistance, licenses, or permits. ACHP staff will also consult with 

the FCC regarding issues raised by State Historic Preservation Officers (SHPOs) regarding its Nationwide 

Programmatic Agreements related to tower siting and collocation of antennae during consultation on the 

amendment. 

 

Broadband on Federal Lands. ACHP staff has also been engaged with federal land managing agencies in 

discussions about improving the delivery of broadband projects that cross, or occur on, federal lands and 

property. Recognizing that such projects typically are not subject to review under the FCC NPA, the 

efficiencies of the PC could not be extended to broadband undertakings on federal land. Nonetheless, 

other efficiencies may be possible to bring greater consistency and predictability to such reviews. 

 

Improvements to environmental reviews for the delivery of broadband on or across federal lands are a 

high priority for the President. In order to explore opportunities for improvements, the White House 

convened a meeting among federal land managing agencies and the ACHP in September to assess where 

improvements can be made to Section 106 reviews for such projects. Participating agencies included the 

ACHP, the Department of the Interior, the Bureau of Land Management, and the National Park Service. 

The meeting provided the attendees with an opportunity to review the recommendations of the Broadband 

Opportunity Council created by the Presidential Memorandum of March 23, 2015, that encourages 

agencies to explore program alternatives and other efficiencies for broadband on federal land. It also 

allowed participating agencies to identify challenges they might be facing in Section 106 reviews on their 

lands. 

 

Meeting participants clarified that the procedures they use for conducting Section 106 reviews for such 

projects vary as they are dictated by their own nationwide or regional programmatic agreements, 

individual agency procedures, and the unique approval role of each agency. While few specific challenges 

or impediments were identified by participants, it was recognized that a broader assessment of the 

experiences of all federal agencies that approve broadband projects on their own lands or property would 

be productive. 
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Discussion. ACHP staff committed to surveying members of the FAP Committee to gather their views on 

what challenges may exist in Section 106 reviews for broadband projects on federal lands and where there 

might be opportunities for improvements and efficiencies. FAP Committee members are asked to address 

the following questions: 

 What types of broadband projects on federal lands typically require Section 106 reviews? 

 

 To what extent do such projects affect historic properties? 

 

 Are agencies experiencing challenges in completing such reviews? 

 

 What opportunities exist for improving Section 106 reviews for such projects? 

 

 Given the broad variety of federal agencies involved, would it be productive to explore program 

alternatives or other efficiencies that might apply to all broadband undertakings? 

 

 How can the ACHP assist in identifying trends, challenges, and opportunities for improvement? 

 

Next Steps. Staff will develop a summary of the committee’s input on these questions and provide it to 

the White House at the next broadband on federal lands meeting. Staff will continue to update the 

committee on its work with the White House’s National Economic Council in advancing the 

Administration’s goals for improving broadband delivery. 

 

Action Needed. None. 

 

Attachment: Federal Register Notice of Amended Program Comment on Wireless Communication  

 Facilities 

 

October 21, 2015 

 











 

 

 

 

 

 

 

 

 

 
 

 

 

UPDATE ON MAJOR ACTIVITIES 

Office of Federal Agency Programs 

August–November 2015 

 

Updates are provided on the following topics: 

 Implementing the Action Plan to Support SHPOs/THPOs 

 Executive Order 13287 “Preserve America” Section 3 Report Implementation 

 Guidance on the Use of Covenants in Section 106 Reviews 

 Section 106 Training 

 

Implementing the Action Plan to Support State and Tribal Historic Preservation Officers 

(SHPO/THPO) 

At the July 2015 business meeting the members adopted the Action Plan to encourage federal agencies to 

increase support to the SHPOs and THPOs, as appropriate, to strengthen their capacity to participate in 

the Section 106 review process. The Plan (attached) contains a series of action items that the chairman, 

executive director and staff will carry out, in collaboration with federal agencies, the National Park 

Service (NPS), the National Conference of State Historic Preservation Officers (NCSHPO), and National 

Association of Tribal Historic Preservation Officers (NATHPO). 

Following the July meeting, the Office of Federal Agency Programs developed a work plan detailing 

steps it will take to implement the Action Plan. Staff convened a meeting with NPS, NCSHPO, and 

NATHPO in October to discuss this plan and identify opportunities for collaborating on a series of 

actions, including the following: 

 Compiling a list of Section 106 activities that SHPOs and THPOs perform for which they receive 

funding to carry out through the NPS-administered Historic Preservation Fund, as a first step in 

revising and expanding the ACHP’s “Tribal Fees” Memorandum action item. 

 Working with the NPS to clarify the provisions within its Historic Preservation Fund Grants 

Manual on when SHPOs/THPOs might use additional funding streams to support their ability to 

conduct Section 106 reviews. 

 Compiling and sharing examples and case studies about the range of possible assistance federal 

agencies have provided to SHPOs and THPOs. 

 Reviewing information about which existing authorities (such as Section 110(g) of the NHPA) 

may be used to provide additional funding, liaisons, and equipment to SHPOs and THPOs. The 

Office of General Counsel will also address the issue of what may constitute a real or perceived 

conflict of interest when agencies provide such support to SHPOs and THPOs. 

 Meeting with Federal Preservation Officers (FPOs) to clarify how SHPOs/THPOs assist agencies 

in meeting their Section 106 obligations and identify priority program areas where 

SHPOs/THPOs need assistance. 

 

Staff will update the members on the outcome of this meeting and steps it anticipates taking in 

collaboration with its partners. 
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Executive Order 13287 “Preserve America” Section 3 Report Implementation. Staff has developed 

and begun implementing a work plan to support the recommendations of the 2015 Section 3 Report to the 

President. Initial focus has been on addressing success and challenges agencies are experiencing in 

addressing historic preservation requirements and implications related to leasing federal property. 

 

In October, staff convened a meeting of federal agency representatives and organizations with an interest 

in leasing of federal property to discuss the status of efforts to improve and expand leasing authority 

available to federal agencies and identify areas where the ACHP can assist in improving opportunities for 

leasing historic buildings. Attendees reviewed the recommendations regarding leasing in the ACHP’s 

2015 Section 3 Report to the President and discussed how the ACHP might best assist agencies in 

resolving long-standing impediments to leasing historic properties. 

 

Attendees also discussed the status of the Administration’s “Reduce the Footprint” initiative and 

discussed opportunities for advising agencies on how to consider the historic preservation values of 

buildings that may be subject to disposal. Particular attention was paid to the provisions of Section 111 of 

the NHPA and both successes and challenges agencies are facing in using this authority to lease federal 

property and benefit from related revenues. 

 

Staff will report to the members on the results of the October meeting and recommendations on steps that 

federal agencies, including the ACHP, can take to address challenges relating to leasing. The committee 

will be asked to comment on the plan for moving forward with these recommendations. 

 

Guidance on the Use of Covenants in Section 106 reviews. Over the course of the last year, an ACHP 

workgroup that included representatives of GSA, DoD, USPS, VA, NCSHPO, and the NTHP worked 

collaboratively to develop guidance on covenants and easements, referred to as “preservation conditions.” 

The guidance seeks to help land managing agencies develop sound conditions to support a no adverse 

effect finding for Section 106 property transfer undertakings. The guidance also educates historic 

preservation stakeholders and the public, and assists parties working to amend existing preservation 

conditions. The concepts in the guidance should be useful for permitting and assistance agencies as well.  

The guidance will be published on the ACHP’s Web site soon, and will be distributed to SHPOs/THPOs, 

FPOs, national preservation organizations, preservation partners, as well as statewide and local 

preservation organizations. The Web-based guidance will be supplemented by case studies in the coming 

year and updated as needed over time. A dedicated e-mail address has been set up to address inquiries, 

which is supported by staff within the Office of Federal Agency Programs. 

 

Section 106 Training. During the summer and early fall, the ACHP’s Section 106 training program has 

been heavily engaged in the development and delivery of training tailored to the needs of federal agencies 

and other Section 106 stakeholders. ACHP instructors have recently delivered custom courses for the St. 

Paul District of the U.S. Army Corps of Engineers, the Civil War Trust, and the Monongahela National 

Forest. The West Virginia SHPO hosted two workshops including the ACHP’s Introduction to Section 

106 for Certified Local Governments in September. Staff also will have offered the Section 106 Essentials 

course and/or the Section 106 Advanced Seminar for FEMA’s New York Sandy Recovery Office, the 

Hawaii SHPO, the Guam SHPO and Guam Preservation Trust, and the U.S. Army Corps of Engineers 

Tribal Liaison Training and Meeting by the time the council members meet in Washington. 

 

The training program recently completed several components of a major tailored training package for the 

U.S. Air Force in FY15, including an e-learning course module and a tailored classroom course delivered 

at eight installations nationwide by Program Analyst Katharine Kerr. Further work on other training 

products and additional classroom courses will continue in FY16 as part of this collaborative effort with 

the Air Force. Another tailored training program from FY15, a webinar series delivered exclusively for 

NPS staff, has been renewed and will continue through FY16. 
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The fall webinar series began in September and will conclude in early December with an encore 

presentation of a popular new program on working with cultural landscapes in the Section 106 process. 

Finally, staff is readying the e-learning courses previewed at the July FAP Committee meeting for public 

release while conducting user testing of three additional e-learning courses focused on NEPA and Section 

106 integration. 

 

Attachment: Action Plan to Support SHPOS/THPOS 

 

October 21, 2015 

 

 



 

 

 

 

 

 

 

 

 

 
 

 

 

ACTION PLAN TO SUPPORT SHPOS/THPOS 

 

July 14, 2015 

 

ACHP Action Plan: 

 

A)  The ACHP Chairman and Executive Director will: 

 

 Continue encouraging the Administration to support full funding for the HPF and advise federal 

agencies on how they might educate their leadership about the importance of full funding; 

 

 Work with NPS to raise further awareness among tribal leaders and others about the value of 

support for increased HPF funding; 

 

 Continue to encourage the Administration’s support for funding the development of a national 

inventory that is maintained by SHPOs and THPOs and which includes standardized information 

to inform Section 106 reviews; 

 

 Share best practices/recommendations with Infrastructure Steering Committee, the White House 

Council on Native American Affairs, OMB, and Domestic Policy Council regarding federal 

agency support for SHPOs/THPOs and increased HPF funding. 

 

B)  ACHP Staff, in collaboration with NCSHPO and NATHPO will: 

 

 Work with the NPS to determine what steps may be needed to further clarify the provisions 

within its Historic Preservation Fund Grants Manual regarding appropriate circumstances where 

SHPOs/THPOs might use additional funding streams to support their capacity to conduct Section 

106 reviews; 

 

 Provide information about existing authorities, such as Section 110(g) of the NHPA, that may be 

used in appropriate circumstances to provide resources (funding, liaisons, equipment, etc.) to 

SHPOs and THPOs assisting federal agencies with Section 106 reviews, and work with agencies 

to address and remove perceived impediments to providing such assistance that may exist within 

their own enabling legislation or other authorities; 

 

 Share examples and case studies about the range of possible assistance and resources that federal 

agencies have provided to SHPOs/THPOs, including federally funded positions, liaisons, 

temporary assignments, data sharing, equipment, and travel support,  and urge them to provide 

such assistance where appropriate; 
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 Meet with FPOs to clarify how SHPOs/THPOs assist agencies in meeting their Section 106 

obligations and identify program areas where SHPOs/THPOs need assistance and urge 

appropriate solutions; 

 

 Revise and expand the ACHP’s “Tribal Fees” Memorandum to encompass all organizations 

funded through the HPF (including SHPOs, THPOs, and CLGs) and to clarify which activities 

they perform in assisting federal agencies with Section 106 reviews that can and cannot be 

subject to fees assessed to federal agencies; 

 

 Work with the FPOs, SHPOs/THPOs to identify further efficiencies in the Section 106 review 

process. This includes the use of program alternatives and exempted activities, to reduce review 

burdens for programs that have limited potential to affect historic properties so that available 

resources can be focused on those programs and projects that stand to cause greater effects to 

historic properties; 

 

 In collaboration with NPS, clarify what does and does not constitute a “conflict of interest” 

regarding federal funding of SHPO and THPO positions, and recommend ways to avoid the 

appearance of conflicts of interest; 

 

 Develop and deliver a webinar that clarifies the ACHP’s position on federal agencies paying for 

the services of Indian tribes, Native Hawaiian organizations, THPOS, and SHPOs to perform 

historic preservation work on their behalf. 
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