MEMORANDUM OF AGREEMENT
' AMONG
THE U.S. GENERAL SERVICES ADMINISTRATION,
THE NEW YORK STATE HISTORIC PRESERVATION OFFICER,
AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION
REGARDING THE DEVELOPMENT OF A NEW FEDERAL COURTHOUSE IN
BUFFALO, NEW YORK

WHEREAS, pursuant to Public Law 108-7 (February 20, 2003) Congress authorized the
U.S. General Services Administration (“GSA”™) to acquire property for the construction of
a new Federal Courthouse in Buffalo, New York (the “Courthounse™); and

WHEREAS, following a comprehensive search for building sites, GSA has determined
that the appropriate site to construct the Courthouse is the block bounded by West
Mohawk Street on the north, Delaware Avenue on the east, Niagara Square on the south,
Niagara Street on the southwest, and South Elmwood Avenue on the west, in Buffalo,
New York (the “Site”); and

WHEREAS, GSA has determined the undertaking’s Area of Potential Effect (“APE™), as
defined in. 36 C.F.R. § 800.16(d), to be Niagara Square, bounded by Mohawk Street,
TFranklin Street, Eagle Street and South Elmwood Avenue, within the locally-designated
Joseph Ellicott Historic Preservation District (the “Historic District”) described on
Appendix A annexed hereto; and

WHEREAS, GSA has apinlied the Criteria of Adverse Effect (36 C.E.R. § 800.5(a)(1))
and finds that the undertaking may have adverse effects on the following properties that
are eligible for listing in the National Register of Historic Places:

1. the Historic District;

2. the Eﬂaﬁger Office Building (Former Erlanger Theater), 120 Delaware Street;
and

3. the Balcom-Chandler Hoﬁse, 91 Niagara Street; and

WHEREAS, GSA finds that the undertaking may also have adverse effects on
archaeological resources yet to be identified within the Site; and

WIHEREAS, GSA has consulted with the New York State Historic Preservation Office
(“SHPO™) and the Advisory Council on Historic Preservation (“ACHP”) in accordance
with Section 106 of the National Historic Preservation Act of 19606, as amended '
(“NHPA™), 16 U.S.C. § 470f, and its implementing regulations (36 C.F.R: Part 800}, to
mitigate the adverse effects of this undertaking on historic properties; and
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WHEREAS, GSA has also consulted with The City of Buffalo regarding the undertaking
of the project and its potential adverse effects on historic properties; and

WHEREAS, GSA completed an Environmental Assessment of potential sites for
construction of the Courthouse on August 26, 2002 in accordance with the National
Environmental Policy Act of 1969, as amended, and presented its preferred site selection
to the SHPO and the ACHP in September 16, 2003, and the SHPO and the ACHP
concurred with the preferred site selection in November 13, 2003 as reflected in the
correspondence annexed hereto as Appendix B; and

WHEREAS, GSA has developed design documents (the “Design Documents™) for the
construction of the Courthouse; and -

WHEREAS, GSA presented to the public on November 13, 2003, GSA’s preferred site
selection, GSA’s determination of the potential adverse effects on historic resources in
the APE, and a description of the proposed design of the Courthouse and the Design
Documents; and

WHEREAS, GSA has provided and will continue to provide an opportunity for public
involvement in the development of this project in accordance with 36 C.F.R. § 800.2(d)
and § 800.6(a)(4);

NOW, THEREFORE, GSA, the SHPO and the ACHP (collectively, the “Signatory
Parties”) agree that, upon GSA’s decision to proceed with the construction of the
Courthouse, the development of the project shall be implemented in accordance with the
following stipulations to take into account the effect of such undertaking on historic
properties.

STIPULATIONS
L. EFFECTS OF CONSTRUCTION ON THE HISTORIC DISTRICT

A. Design Excellence. The Courthouse is being designed pursuant to the principles
of the GSA Design Excellence Program. The goal of this program is to produce
distinctive public buildings that are part of the nation’s legacy and symbolic of its
govermmental purpose and principles.

B. Security Guidelines. The Courthouse shall also be designed in accordance with
mandated security requirements (ISC Security Criteria, Interagency Security
Committee, Vulnerability Assessment of Federal Facilities, U.S. Department of
Justice, U.S. Marshals Service).

C. Design. GSA shall cause the Courthouse to be designed so that it is compatible
with the context and architectural qualities of the Joseph Ellicott Historic District,
in accordance with the recommended approaches set forth in the Secretary of the
Interior's Standards for Rehabilitation and Illustrated Guidelines for
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Rehabilitating Historic Buildings (U.S. Department of the Interior, National Park
Service, 1992},

D. Design Review. GSA shall afford the SHPO and the ACHP thirty (30) calendar
days to comment on the proposed Design Documents. Thereafter, GSA shall
consult with the SHPO and the ACHP regarding any comments to the proposed
Design Documents and shall take such comments into consideration.

E. Public Education and Interpretive Materials. The publicly accessible areas of the
new Courthouse shall be designed to allow secure displays of educational and
artistic installations. The Signatory Parties shall consider public comments
regarding interpretive exhibits and public use of the entry pavilion and plaza.

II. EFFECTS OF THE UNDERTAKING ON THE ERLANGER BUILDING

A. Recordation.. Prior to the demolition of the Erlanger Building, GSA shall ensure
_that the building is documented in its existing context at 120 Delaware Avenue,
Buffalo, New York, in accordance with the DOI National Park Service, Historic

- American Buildings Survey (“HABS”) guidelines. '

1. Measured Drawingg GSA shall prepare the following scaled documentary
drawings of existing conditions, including:

(a) Exterior Elevations. One (1) drawing of each elevation, including an
accurate indication of the grade slope at each elevation; and

(b} One (1) site plan of the existing site depicting the Erlanger Building
and depicting site features.

Original documentation, consisting of historic photographs and original plans, may be
discovered through the course of documentation. These documents will be used to
supplement documentation. '

2. Photographs: GSA shall prepare two (2) sets of archival, black and white,
87x10” photographs for the Erlanger Building. The photographs shall depict
the following:

(a) Exterior views of all elevations, aspects, and detail views; and

(b) Site views of the landscape, context and orientation of the Erlanger
Building.

B. Distribution of Documents. GSA shall ensure that all documentation is completed
and 15 accepted by the SHPO and the ACHP prior to the demolition of the
Erlanger Building and that negatives and one (1) set of archival prints of the
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photographs and one (1) copy of all other documentation prepared hereunder shall
be delivered to the SHPO.

C. Qualifications of Recordation Personnel. GSA shall ensure that all recordation of
the Erlanger Building is conducted by or under the direct supervision of a person
or persons meeting at a minimum the Secretary of the Interior’s Professional
Qualifications Standards for Architectural History or Architecture, (48 FR
44739), attached hereto as Appendix C (the “Professional Qualifications
Standards™).

III. EFFECTS OF THE UNDERTAKING ON BALCOM-CHANDLER HOUSE
A. Recordation. Prior to the relocation or demolition of the Balcom-Chandler House,
GSA shall ensure that the building is documented in its existing context at 91

Niagara Street, Buffalo, New York, in accordance with the HABS guidelines.

3. Measured Drawings: GSA shall prepare the following scaled documentary
drawings of existing conditions, including: '

(a) Exterior Elevations, One (1) drawing of each elevation, including an
accurate indication of the grade slope at each elevation; and

(b) One (1) site plan of the existing site depicting the Balcom-Chandler
House and depicting site features.

Original documentation, consisting of historic photographs and original plans, may be
discovered through the course of documentation. These documents will be used to
supplement documentation. '

4. Photographs: GSA shall prepare two (2) sets of archival, black and white,
87x10” photographs of the Balcom-Chandler House. The photographs shall
depict the following:

(a) Exterior views of all elevationé, aspects, and detail views;

(b) Site views of the landscape, context and orientation of the Balcom-
Chandler House.

B. Distribution of Documents. GSA shall ensure that all documentation is completed
and is accepted by the SHPO and the ACHP prior to the relocation or demolition
of the building and that negatives and one (1) set of archival prints of the

photographs and one (1) copy of all other documentation hereunder shall be
delivered to the SHPO.

C. Qualifications of Recordation Personnel. GSA shall ensure that all recordation of
the Balcom-Chandler House is conducted by or under the direct supervision of a
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person or persons meeting at a minimum the Professional Qualifications
Standards.

D. Offer of Convevance. Prior to the demolition of the Balcom-Chandler House,
GSA shall notify State and local public agencies of the availability of the .
building. If no State and local agency is interested in acquiring and moving the
building from the Site, GSA shall advertise and solicit proposals offering to enter
into a contract of sale of the Balcom-Chandler House for nominal consideration
with any interested party that presents a feasible plan for moving and restoring the
building. GSA shall provide interested parties with copies of all engineering
studies and other documents, which will enable such parties to reasonably

~ estimate the cost and feasibility of moving the building. The Signatory Parties
will determine the feasibility of proposals. In the event that the Balcom-Chandler
House is not disposed of in this manner, GSA shall be responsible for
demolishing the building afier documentation has been completed and accepted.

IV. ARCHAEOLOGY

A. Réconstructions Compliance. GSA shall conduct an archeological Phase IA and
archeological Phase 1B survey of the Site prior to commencing with construction
of the Courthouse. The survey shall be conducted in consultation with the SHPO
and a report of the survey shall be submitted to the SHPO for review and
comment,

B. Protection. GSA will provide for the protection, evaluation and treatment of any
historic property discovered prior to or during construction. GSA will use an
individual who meets, at a minimum, the professional qualification standards in
archeology set forth in the Secretary of the Interior’s Professional Qualification
Standards to monitor all ground disturbing activities. Should a discovery occur,
GSA will notify the SHPO and the Council within two (2) calendar days in
accordance with 36 C.F.R. § 800.13 to develop an appropriate freatment plan
prior to resuming construction operations in the vicinity of the discovery.

C. Discovery of Human Remains.,

In the case of the inadvertent discovery of human remains on GSA lands during
construction activities, GSA will attempt to identify the appropriate Native
American Tribes(s) or other ethnic group(s) related to the burial, and consult
with them concerning the treatment of remains consistent with 43 C.F.R. § 10.
All work will cease in the vicinity and archaeologists will immediately notify
GSA officials. Bvery effort will be made to avoid further disturbance of the
remains. Where avoidance is not possible, burials will be removed prior to
further construction activities and re-interred or otherwise treated as agreed by
GSA and the affected Tribe(s) in conformance with the Native American Graves
Protection and Repatriation Act, or as otherwise agreed by GSA and the affected
ethnic group(s).
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V. COSTS OF THE AGREEMENT

The SHPO and the ACHP shall be responsible for their own administration and staff
costs associated with either document review or fieldwork related to this Agreement.
GSA shall pay costs associated with the documentation and demolition of applicable
structures and site.

VL PUBLIC RELATIONS

GSA and the SHPO shall coordinate on any distribution of information regarding the
eligible historic structures and applicable issues pertaining to relocation, stabilization,
future use, and demolition to any and all media outlets, including but not limited to the

preparation of press releases, and responses to inquiries.

VIL DISPUTE RESOLUTION

A. Should any of the parties to this Agreement object in writing to GSA regarding
any action proposed to be carried out with respect to the undertaking or
implementation of this Agreement, GSA shall consult with the objecting party to
resolve the objection. If, after initiating such consultation, GSA determines that
the objection cannot be resolved through consultation, GSA shall forward all
documentation relevant to the dispute to the ACHP, including GSA’s proposed
response to the objection. Within thirty (30) days after receipt of all pertinent
documentation, the ACHP shall exercise one of the following options:

1. Consult with the objecting party, and with the other parties as appropriate
to resolve the dispute;

2 Provide GSA with recommendations, which GSA shall take into account
in reachmg a final decision regarding the dlspute or

3. Notify GSA that the dispute will be referred for comment pursuant to 36
C.F.R. § 800.7 (2)(4) and proceed to refer the dispute for comment. GSA
shall take the resulting comment into account in accordance with 36
C.F.R. § 800.7 (c)(4) and Section 110(1) of the NHPA.

B. Should the ACHP not exercise one of the above options within thirty (30) days
after receipt of all pertinent documentation, GSA may assume the ACHP’s
concurrence in its proposed response to the objection.

C. GSA shall take into account any ACHP recommendation or comment provided in
accordance with this Stipulation with reference only to the subject of the dispute;
GSA’s responsibility to carry out all actions under this Agreement that are not the
subject of the objection shall remain unchanged and in full force and effect.
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VIIL AMENDMENT AND TERMINATION

A. -Any Signatory Party may request that this Agreement be amended, whereupon the
parties to this Agreement will consult in accordance with 36 C.E.R. § 800.6 (c)(7).

B. Any Signatory Party may terminate this Agreement by providing thirty (30) days
advance written notice to the other Signatory Parties, provided that the parties to this
agreement consult during the thirty (30) day notice period to seck agreement on
amendments or other actions that would avoid termination. In the event of
termination, GSA will comply with 36 C.F.R. § 800.3 through 800 7(c)(3), with
regard to individhal actions covered by this Agreement.

IX. COUNTERPARTS

This Agreement may be executed in multiple original counterpatts, each of which
shall be deemed fo be an original, and which together constitute one and the same
instrument.

Execution of this Agreement and implementation of its terms evidence that GSA has
afforded the Council and the SHPO a reasonable opportunity to comment on GSA’s
proposed construction of the Courthouse and its effects on historic properties, and
that GSA. has taken into account the effects of its undertaking on historic properties.

SIGNATORY PARTIES

UNITED STATES GENERAL SERVICES ADMINISTRATION

Signed by: : Date:

Printed Name: Karl Reichelt
Title: Regional Administrator

NEW YORK STATE HISTORIC PRESERVATION OFFICER

Signed by:__ Date:

Printed Name: Ruth Pierpont
Title: Director

ADVISORY; COUNCIL ON HISTORIC PRESERVATION

Signed by: : Date:
Printed Name: John M. Fowler '
Title: Executive Director
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SIGNATORY PARTIES

UNITED STATES GENERAL SERVICES ADMINISTRATION

JUN 07 2004

Date:

Signed by:

Printed N : Eileen Lopf-
Title: Regional Adminiétrator

NEW YORK STATE HISTORIC PRESERVATION OFFICE

Signed by: Date:

Printed Name: Bernadette Castro
Title: State Historic Preservation Officer

ADVISORY COUNCIL ON HISTORIC PRESERVATION

Signed by: Date:

Printed Name: John M. Fowler
Title: Executive Director

INVITED SIGNATORY PARTY

CITY OF BUFFALO

Signed by: Date:

Printed Name: Honorable, Anthony Masiello
Title: Mayor-Buffalo, NY
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Printed Name: Bernadette Castro
Title: State Historic Preservation Officer

ADVISORY COUNCIL ON HISTORIC PRESERVATION

Signed by: Date:

Printed Name: John M. Fowler
Title: Executive Director

INVITED SIGNATORY PARTY

CITY OF BUFFALO

Signed by: Date:

Printed Name: Honorable, Anthony Masiello
Title: Mayor-Buffalo, NY

CONSULTING PARTIES

Agency:

Signed by: Date:

Printed Name:

Title:

Agency:
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Signed by: Date:

Printed Name: Bernadette Castro
Title: State Historic Preservation Officer

ADVISORY COUNCIL ON HISTORIC PRESERVATION

rﬁ -’i/; g ;. ’/:' - /}
Signed by:__| S o O e Date:

Printed Name: John M. Fowler
Title: Executive Director

INVITED SIGNATORY PARTY

CITY OF BUFFALO

Signed by: Date:

Printed Name: Honorable, Anthony Masiello
Title: Mayor-Buffalo, NY

CONSULTING PARTIES

Agency:

Signed by: Date:

Printed Name:

Title:
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SIGNATORY PARTIES

UNITED STATES GENERAL SERVICES ADMINISTRATION

Signed by: Date: v

Printed Name: Eileen Long-Chelales
Title: Regional Administrator

NEW YORK STATE HISTORIC PRESERVATION OFFICE

Signed by: Date:
Printed Name: Bernadette Castro
Title: State Historic Preservation Qfficer

ADVISORY COUNCIL ON HISTORIC PRESERVATION

Signed by: Date:
Printed Name: John M. Fowler
Title: Executive Director

INVITED SIGNATORY PARTY
CITY OF BUFFALO

Signed b}-W M Date: é/%ﬁ{/{:??’

Printed Name: Honbrable, Anthony Masiello
Title: Mayor-Buffalo, NY
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Appendix A

Joseph Ellicott Historic Preservation District
Buffalo, New Yo;'k

This district compr'ises

all the properties on the north side of
Seneca from Main to Franklin Street,

those on the east side of Franklin to Swan,

those on the north side of Swan to the
Upper Terrace to South Elmwood,

those on the east side of South Elmwood to &

West Mohawk (including St. Vincent of
Padua R.C. Church on the west side of
South Elmwood), '

those on the south side of West Mohawk to
Franklin,

those on the Weést side of Franklin to
Chureh,

those on the south side of Church across
Main to South Division,

those on the north side of South Division to
Oak,

those on the weist side of Oak to Swan,

those on the south side of Swan to
Washington,

those on the west side of Washington to
Senecaand

those on the south side of Seneca back to
Main. '

'The Joseph Ellicott Historic Preservation
District is a designated local preservation
district, approved November 30, 1982,
Common Council Proceedings Item No. 161.
The District has been identified as eligible
for inclusion in the National Register of
Historic Places by the State Historic
Preservation Office of New York,

The Joseph Ellicott District includes all the
buildings and lands within the boundaries.
Many of Buffalo's great commercial,
institutional, public, and ecclesiastical
buildings are contained within this historic
enclave.
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% New York State Office of Parks, Recreation and Historic Preservation
Bt £ Historic Preservation Field Services Bureau '

K \ewvorkstae 2 Peebles Island, PO Box 189, Waterford, New York 12188-0189 518-237-8643

Bernadette Castro
Commissioner

FFICE OF PARK,

S November 24, 2003
Mr. David Anthone

General Services Administration
26 Federal Plaza ‘
New York, New York 10278

Dear Mr. Anthone: S
Re: GSA |
' New Federal Court, Niagara Square
C/Buffalo, Erie County
02PR1789 .

Thank you again for arranging and hosting last Thursday’s public hearings in Buffalo to
present the design for the proposed New Federal Courthouse and solicit public reaction. The
SHPO feesls that the public’s comments were enlightening and, in most instances, would dovetall
fairly well with preservation-sensitive solutions for this important and complex undertaking.

The SHPO would iike to confirm our support for the selection of Niagara Square for the
New Federal Courthouse for many reasons: Niagara Square is important to Buffalo’s history as
the site of the first Village of Buffalo, as the point from which ail streets radiate in Joseph Ellicott's
Plan for Buffalo, and as the home to the magnificent National Register-listed City Hall and a
wealth of other historic civic structures. The SHPO also feels comfortable with your selection
process, and did not direct the GSA to consider further the alternate locations it considered,

because each of those sites also contained archeological resources and historic structures to be
reckoned with.

We look forward to working with you, our Certified Local Government (CLG) partner the
City of Buffalo, and the Advisory Council on Historic Preservation per to complete the consultation
per their regulations 36 GFR 800. Please telephone me at 518/237-8643, ext. 3276 with any
questions you may have. Pledse also refer to the PRi# above in any future corresporidence for

this project.
Sincerely, “
iéhard M. Lord )
Historic Sites Restoration Coordinator
(Richard.Lord @ OPRHP.state.ny.us)
o per atached list

~ An Equa! Opportunity/Affirmative Action Agency
1::? printed on recycled paper
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_cc list for October 3, 2003 letter:

GSA

New Federal Court, Niagara Square
C/Buftalo, Erie County

02PR1782

Mr. Orlando Rivas-Camp, AlA
General Services Administration
Public Buildings Service
1800 F Strest, NW
Washington, DC 20405

Ms. Michele Vanden Broek Chief

Realty Services Division
General Services Administration
286 Federal Plaza

New York, New York 10278

Mr. Hector Abreu
Advisory Council on Historic Preservatlon
Old Post Office Building
1100 Pennsylvania Avenue, NW, Suite 809
Washington, DC 20004 ‘

Msgr. S. Theodore Berg, Chalr
Buffalo Planning Board
Room 901 City Hall
Buffalo, New York 14202

Mr. Gregory Bernas,
Buffalo Planning Department
Room 920 City Hall
Buffalo, New Ybrk 14202

" Mr. John Laping, Chair,

Buffalo Preservatmn Board
920 City Hall .
Buifalo, New York 14202

. Preservation Coaliﬁon of Erie County

567 Lafayette Avenue
Buffalo, New York 14222

Mr. Tim Tielman
65 Keichum Place
Buffalo, New York 14213



Appendix C

SECRETARY OF THE INTERIOR’S
PROFESSIONAL QUALIFICATIONS STANDARDS

The following requirements are those used by the National Park Service, and have been
previously published in the Code of Federal Regulations, 36 CFR Part 61. The
qualifications define minimum education and experience required to perform
identification, evaluation, registration, and treatment activities. In some cases, additional
areas or levels of expertise may be needed, depending on the complexity of the task and
the nature of the historic properties involved. In the following definitions, a year of full-
time professional experience need not consist of a continuous year of full-time work but
may be made up of discontinuous periods of full-time or part-time work adding up to the
equivalent of a year of full-time experience.

ARCHITECTURE
The minimum professional qualifications in architecture are a professional degree in
architecture or a State license to practice architecture, plus one of the following:

1. At least one year of graduate study in architectural preservation, American
architectural history, preservation planning, or closely related field; or

2. At least one year of full-time professional experience on historic preservation
projects. ‘

Such graduate study or experience shall include detailed investigations of historic
structures, preparation of historic structures research reports, and preparations of plans
and specifications for preservation projects.

ARCHITECTURAL HISTORY

The minimum professional qualifications in architectural history are a graduate degree in

‘architectural history, art history, historic preservation, or closely related field, with
coursework in American architectural history, or a bachelor’s degree in architectural

" history, art history, historic preservation or closely related field plus one of the following:

1. At least two years of full-time experience in research, writing, or teaching in
American architectural history or restoration architecture with an academic.
institution, historical organization or agency, museum, or other professional
institution; or

2. Substantial contribution through research and publication to the body of
scholarly knowledge in the field of American architectural history.
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